
Senate Governmental Organization Committee

“Unraveling the E. Coli Outbreak: 

Are State Emergency Response Systems Prepared for Outbreaks of Food Borne Illnesses?”
October 11, 2006
State Capitol Building, Room 3191

Sacramento, California
SENATOR DEAN FLOREZ:  Okay, let’s go ahead and get started.  Sorry for the delay.  We’re going to call together the Governmental Organization committee and thank everyone for being here today.  Obviously, we’re here to talk about the E. coli outbreak.  As most of you know, in the early 1990s, this outbreak painfully demonstrated the weakness of the country’s beef supply.  At that time, hundreds of people fell ill.  Four children died after eating undercooked hamburgers from a fast food restaurant.  And in response the agriculture department tightened safety standards and expanded government sponsored testing of beef.  It also embarked on the scientific look at the vulnerable places in the value chain, the production chain and began to monitor them very closely.  
For the past 10 years, at least nine deadly E.coli outbreaks directly associated with lettuce and spinach grown in Salinas Valley have occurred.  And the cause of the outbreaks have yet to be determined.  The most recent outbreak has sickened more than 400 people.  It has taken at least three lives and has caused severe kidney damage to many we are still hearing about on a daily basis.  
We’ve been told that food borne illnesses investigations rarely pinpoint the point of origin.  That’s been very clear.  In all of the outbreaks that we’ve had, we have rarely found the ultimate source to, in essence, pinpoint it.  This has caused a very, very slow response in addressing this very elusive killer.  But, I want to make sure everyone understands that we in California have had ample warnings, there’s no doubt.  In 1998, the FDA issued guidelines on good agricultural practices and good manufacturing practices that growers, packers, and shippers were encouraged to undertake to address common risk factors for contamination.  On October 18th of 2004, the FDA posted a product safety action plan to further minimize food borne illnesses associated with fresh produce.  And on November 4th, 2004, the FDA sent an open letter to California fresh and fresh cut lettuce industry executives expressing concerns with the continuing outbreak of food borne illnesses in lettuce and other leafy greens.
Something has not only gone awry in Salinas Valley, but also I believe with the state agencies which the public relies on for its health and welfare.  I believe we’re destined to continue to have outbreaks unless we embark on some systematic process to begin eliminating potential avenues for E.coli infiltration.  If you came to this hearing today to have us tell you what the source was, we're not going to be able to do that.  If you came to this hearing to talk about what sources could be, then you’re at the right hearing.  The name of the game today is to try to talk about those things that are on the table that could quite possibly cause this outbreak and try to take those things off the table as much as possible so that we can, in essence, try to make this a much safer product for our consumers.  
If we’re going to be able to gain the confidence of consumers and recapture our reputation of a safe and reliable producer of food products, today’s hearing will have some value for you, because that is exactly what we’re attempting to do.  I can tell you that it is simply not enough to move to a controlled damage type of mode of operating, but in fact, I think we have to be forthright.  We have to look at the root causes and I think we have to deal with them directly.  

I actually think the time for industry only sponsored approaches are over.  Twenty outbreaks—we don’t need to wait for the 21st before we, in essence, start to believe that.  Maybe the industries need to tighten the safety standards in a way that we in government can hold them accountable to.  We need to strengthen vulnerable places in the production chain and we need to begin monitoring very closely.  I also believe that we must put on the table and have the courage to discuss these proposals openly.  I think that’s one of the purposes of the hearing is to try to get to an honest discussion about what can be done to take these potentially hazardous types of causes off the table. 
I will let you know that we do plan on introducing a comprehensive food safety legislative package this January.  I look forward to vigorous debate that it will likely cause.  I also plan on pursuing state agencies in the Schwarzenegger Administration if that’s what’s coming about.  That we need to work together to work at prevention, not simply reactions to statewide emergencies such as this particular illness.  
Ensuring the safety of our food, obviously, is a colossal issue which state government must be willing to work on.  The FDA’s refusal to attend today’s hearing as mentioned giving us notice just yesterday, I believe it shows that we have a very unreliable partner in many cases when it comes to open information in terms of getting this out in the public.  It’s not enough to have private conference calls and telecommunication calls with the press.  I think we’re very interested from an oversight committee to be part and parcel of that process.  
I look at the FDA’s refusal to come here as a snub, quite frankly, and I think its absence sends a very disturbing message to Californians that in many cases, information that should transpire and should be discussed here in public won’t be.  I should also let you know that FDA’s written response that we handed out, I asked you to read earlier.  My own take of it, since they’re not here to respond to it is simply that it is a response, not a solution.  That it talks very little about precautionary measures and rather focuses on the process of what happens afterwards.  

Build investigations that started in this particular outbreak, for example, from an FDA point of view, started with bagged spinach, then it went to clam shells, then it went to finally all spinach.  And the question is why didn’t we start in the fields rather than, if you will, in packing plants and manufacturing?  But, what led to that assumption from the FDA we won’t know, because they’re not here to tell us why they started there.
Obviously, we’re going to talk about the three Ws today quite a bit.  You know those as water, wildlife, and workers.  Obviously, all three of those are very, very important in this equation.  Whether or not using treated sewage effluent is a positive and good thing for these leafy vegetables is something I’d like to discuss.  And whether it’s something systematic, if you will, the Salinas Valley is something I’d like to discuss, as well.  I should tell you that not all lettuce is grown, and spinach, in the Salinas Valley.  There are impacts to all of agriculture in California.  I just toured a spinach field from top to bottom in Kern County this last week.  Today we see Mexico deciding that they’re not going to be buying any lettuce from this entire country until we get our act together.  That not only impacts Salinas Valley, but it impacts every single grower in the State of California, so I think it’s very clear that we have to get this right.  

Let me also say that there has been some discussion about this hearing being premature.  Somehow we need to wait ‘til the investigation is over.  We need to figure out what the cause was.  Well, I’ll tell you, after 20 of these and not really knowing what the cause were in any of these, we’re going to continue to play this game of waiting until we get some definitive answers.  Let me just quote from the FDA’s own publications.  They say, “Food borne illness investigations rarely pinpoint the point of origin of the contamination.”  They also stated very clearly that California, and I’m going to quote, “claims that we cannot take action until we know the cause are unacceptable.”  That’s not just Senator Flores talking, that is the FDA in an open letter to California saying that we’re not, should not wait, if you will, to know the cause until we wait for some action.  I think taking things off the table is where hopefully this committee will start to focus.  
I do know that Senator Denham and Assemblywoman Parra have talked about having hearings from the agricultural point of view from both committees of these houses, and I can tell you that they’re waiting to wait for an investigation to be over in terms of pinpointing the source.  It’s going to be quite a while, because we haven’t done that in 20 of them.
So hopefully this will be on the record.  This transcript will be available to both agriculture committees.  I hope that they take it and use it as a launching point for further discussion, and quite frankly, I think that would be the best thing that we could do today is try to establish that record for both ag committees to have a real good sounding board and launching pad in which to have their own hearings.  And that is all I have to say.  Senator Chesbro is here, as well.  Senator Chesbro, do you want to say a couple things as well?  Thank you for being here.

SENATOR WESLEY CHESBRO:  You’re welcome.  And I just congratulate you as chair for taking a leadership role in the oversight of this very important issue, and I think the question of getting to the bottom of the issue and thereby, we hope, reestablishing public confidence in our agricultural products, because we come up with some real solutions is absolutely essential and I do have several other obligations this morning, so I’m going to be moving in and out of the hearing, but I look forward to hearing all of the testimony and following up, reading the transcript, and hopefully, seeing some legislation that will help us resolve this very, very important issue.
SENATOR FLOREZ:  Thank you, Senator Chesbro, and you did mention earlier you’re going to be in and out and we appreciate you being here at the beginning of this hearing.  I know you’re busy, as well.  

Let’s go ahead and start if we could with Panel 1, which is the government panel: Dr. Kevin Reilly, Jeff Farrar, and folks come on up.  And then—we have enough chairs for you folks?  Just enough.  Great.  Okay.  Well, number one, thank you for joining us.  We appreciate it.  As you know, you were to follow the FDA, but the FDA sent their written testimony in.  I do know there have been many, many conversations and conference calls with the FDA, so allow me to also try to get some insights from those conference calls so that the FDA, at least, will have a running chance of trying to get some insight.  You can give us some insight on how they were actually operating.

I would like you at the very beginning to identify yourself for the record.  We have a running transcript, and it would be very helpful as you jump in to, or you have testimony, to please state your name prior to that.  I have a lot of questions, so I’m not sure how you’d like to proceed.  My preference would be to start with questions and if you have opening statements, if you could then at the end of those questions rearrange your opening statements if I miss something we can get that on the record, as well, because I would like to end this hearing at one o’clock.  So just to let you k now that would be the preference of the chair.  Is that okay with you folks?
DR. KEVIN REILLY:  Yes, Mr. Chair.  Whatever your pleasure would be.  We do have some background information on what happened with the investigation that would help to inform questions or maybe answer some of those questions.  Whatever your pleasure. 

SENATOR FLOREZ:  Let’s say if I don’t get to that.  Let’s make sure we get back to it.  But, I’d like to first from a policy point of view start with a threshold question, and anyone can answer these questions, and it’s fine for us.  The first question, obviously, is with respect to state government’s powers during a food borne illness outbreak, and you know, the Department of Health Services is the lead agency when it comes to health related emerging situations.  Is that correct?  

DR. REILLY:  Mr. Chairman, Senator Chesbro, Dr. Kevin Reilly with the Department of Health Services.  You are correct.  The Department of Health Services has in Health and Safety Codes specific authority related to protecting the public health and around food safety in particular, especially around processing plants, but we do have processed foods, but we do have general authority to take actions necessary to protect the public health.  That was the authority we utilized in going to the farms as a subsequent portion of the investigation to determine if there was any evidence or source of contamination in this last outbreak.

SENATOR FLOREZ:  Okay, so in essence, the spinach outbreak meets the criteria under statutes.  So you believe that you’re absolutely fine with the actions that have been taken by the Administration at this point.
DR. REILLY: Our statutes talk about taking steps to prevent the transmission of infectious disease.  We clearly had an outbreak of infectious disease traced back to a processing plant.  Our review of records in that processing plant led back to nine individual farms.  We used that general authority to go onto those farms to look at evidence of contamination, look for evidence of contamination and source of the outbreak.

SENATOR FLOREZ:  Okay.  And your relationship with the FDA, just so I can understand, DHS, the lead, FDA, the lead?  I mean, who’s leading this investigation at the end of the day?

DR. REILLY:  U.S. Food and Drug Administration has authority as it relates to interstate commerce with fresh produce.  We partnered and we have a long history of this with USFDA in this investigation given that the outbreak was across, ultimately 26 states, USFDA and DHS went that first day to the processing plants to initiate the investigation in total partnership.  We have a food emergency response team that we have put together, and I believe the FDA letter alludes to that, that we have very specially trained individuals that are experienced in both processing plants and on the ground, on farms and ranches, to do these sorts of investigations.
SENATOR FLOREZ:  Okay.  And how about the role of other state agencies?  Does Department of Food and Agriculture, what role does it play in this particular?

DR. REILLY:  We coordinate very closely with the Department of Food and Agriculture and actually with all the entities, state entities that are at the table in our investigations.  That first day we were in contact with CDFA.  We notified them of what was going on.  CDFA had been an active partner with USFDA and DHS in prior investigations and the lettuce initiative, which again, USFDA alluded to in their letter.

SENATOR FLOREZ:  Okay.  And the Office of Emergency Services—any role for them in this type of an outbreak?

DR. REILLY:  Part of our food emergency response team’s scope when they go onto the farm is first and foremost to look for any evidence of intentional or terrorist event.

SENATOR FLOREZ:  Bio terrorism.

DR. REILLY:  It’s quite important as we go on to these investigations to determine first of all, is there any evidence for a purposeful contamination?  If we had found any evidence of that, we would have notified OES immediately.  We, as part of the Department of Health Services’ routine processes for communicating with other state agencies, we notify a whole series of partners about outbreak investigations.  I believe that first day we did notify OES about the process of the investigation.

SENATOR FLOREZ:  Okay, and in terms of the—so that’s the scope.  Let’s go to the powers that DHS has in these situations.  I’d like to go down a list and if maybe you could help me as I—do you have investigative powers?  Does DHS have power to conduct formal investigations or does FDA do that?

DR. REILLY:  The Department of Health Services through the Food and Drug branch have peace officer status, very specific authority to do investigations and to take actions based on the findings of those investigations including police powers, powers of arrest, serving subpoenas, things of that sort.

SENATOR FLOREZ:  Okay, and given that, do you produce investigative reports that will be available and when will this particular report be available?

DR. REILLY:  Yes, we do produce reports of our investigations, and at the conclusion of this investigation, we’ll be providing that report.

SENATOR FLOREZ:  Okay, and when will be the conclusion of this investigation?

DR. REILLY:  I don’t have an answer for you.  We are in the midst of the investigation.  We have drawn a number of findings on the ranches we’ve investigated.  We’ve drawn a number of environmental specimens for testing.  We’re finishing that first phase with those results and we’ll be back on those ranches continuing the investigation ultimately to see if we can determine what was the source of contamination in this situation.

SENATOR FLOREZ:  And this is the 20th outbreak of E. coli.  This is spinach, but in lettuce two years ago, correct, you also had the same powers.  Was there a report and an investigative paper out on those?
DR. REILLY:  We do have investigative reports on all of our investigations, yes.  

SENATOR FLOREZ:  Okay, and where do those go?  When you’re done with those, where do those, those reports go?

DR. JEFF FARRAR:  Senator, Jeff Farrar, Chief of the Food and Drug branch, Department of Health Services.  Those reports are posted on our Food and Drug branch website.  Regarding the Dole investigation in 2004, we are in the midst of finalizing that report.

SENATOR FLOREZ:  Okay, so the report for 2004, the Dole lettuce outbreak, that report isn’t completed then?

DR. FARRAR:  There were several peripheral—

SENATOR FLOREZ:  My point is, I want to tell Senator Denham how long he would wait to have that Ag Committee hearing that he’s waiting for this report to be completed.  Are we looking at the same time frame?
DR. FARRAR:  Again, as Dr. Reilly said, we have to follow the evidence as our investigators uncovered in the field.  We don’t have a definite time frame for you on that.
SENATOR FLOREZ:  Could it be a year?

DR. FARRAR:  We have to go where the evidence takes us, Senator, and we don’t want to hurry the investigation and compromise any findings that may be out there.

SENATOR FLOREZ:  Okay.  I’m going to let that one go for a minute.  In terms of the trace back investigations, are you in charge of that?  DHS?  Anyone?

DR. REILLY:  USFDA works with DHS in trace backs, yes.  In this particular case that was exactly the situation working in partnership based on the epidemiology given sending us back to natural selections.

SENATOR FLOREZ:  Okay.  Research powers—cause and prevention, where does that lie in terms of state government?

DR. REILLY:  That lies in a number of different areas and in areas that both the Department of Food and Agriculture and Department of Health Services has been engaged in for the last couple of years.  The University of California also has that vested authority in statute to do basic research.

SENATOR FLOREZ:  Okay.  And in terms of the going back maybe to the violations, the investigation of violations of food safety law—what enforcement agency do you work with if there are indeed violations found?

DR. FARRAR:  Jeff Farrar, again, Department of Health Services.  As Dr. Reilly alluded to, the Food and Drug branch, Sherman law deals primarily with food processing facilities.  So our investigators routinely inspect those food processing facilities and take whatever actions are necessary to bring them into compliance.  

SENATOR FLOREZ:  Okay, so given that, you keep going back to food processing, so I guess the question that I started the hearing with is that when we first heard about this outbreak or there was discussion about it, the first place you folks went was the food processing plants, correct?

DR. FARRAR:  Correct.

SENATOR FLOREZ:  Why didn’t you go to the fields?

DR. FARRAR:  During these investigations the information that initially comes to us from the epidemiologic phase is an association with a specific product, not with a farm or field.  So our investigations of this type have to start at the processor that’s linked to the outbreak.  

SENATOR FLOREZ:  You say they have to.  Why do they have to start there?

DR. FARRAR:  We use a sequential approach to rule out where and how the contamination should occur, all the way from the table back to the farm.  We look at each point in the continuum.  We look at the processor.  We collect records about incoming product, outgoing product, things that may have happened in the processing facility during the time frame of interest.  From there we go back to the fields.  The processor supplies us with the information on where the product came from during the time period of interest.  So it is a step-wise progression that we have to follow to rule in and rule out where the contamination most likely occurred.

SENATOR FLOREZ:  Gotcha.  Let’s talk about prevention for a moment.  Are you empowered to prevent some of these outbreaks?  I’m going to ask you some questions for the panel.  Can you folks confiscate produce that you feel isn’t safe?  Do you literally go and confiscate it?
DR. REILLY:  Statute provides us with embargo authority to act on specific lots of food.  It also provides us some authority, general authority about “remove from sale” at the retail level.

SENATOR FLOREZ:  Okay, so remove from sale at the retail level.  Is that kind of where it ends or . . .

DR. REILLY:  In general, the authority in Health and Safety Code allows us to take steps necessary to protect the public health.  These have been the useful tools that we have employed in the past.
SENATOR FLOREZ:  Okay, let’s talk about the past for a moment.  So and the lettuce, let’s go back two years ago.  We’re still waiting for the report.  We know that there was a problem.  Did you embargo any of that product?

DR. FARRAR:  As I recall, we did not, Senator.  The product has a short shelf life of approximately two weeks and there was no product remaining to be embargoed at that point.

SENATOR FLOREZ:  Have we ever embargoed any product?  Ever?

DR. REILLY: We have embargoed product in the past.  Associated with these outbreaks, I’m not familiar with embargo of spinach or lettuce products, and perhaps I can give you some context there.  
SENATOR FLOREZ:  Sure

DR. REILLY:  The federal government recognizes that typically three week period would pass between the first onset, recognition of onsets of illness and the detection or the determination of the source of the product.  In this particular case we were on the farms within a week, a week’s time of when we first heard of this investigation.  That’s unprecedented, to tell you the truth.  And I think it’s reflective of a lot of advances in our investigative and scientific tools that we use with trace backs.  So in general, the short shelf life, perishability of fresh produce of this sort, the product is long gone by the time the investigation matures to the point of a trace back.  

SENATOR FLOREZ:  Okay.  So confiscation, confiscating produce is what you call embargoing?  Is that basically it?  Embargoing mainly put it away, it’s old, you throw it away. 

DR. REILLY:  It’s an order on the business and we tag it as embargoed and require it to be destroyed or disposed of per instruction.

SENATOR FLOREZ:  Okay, let’s go through some more of these powers.  Unannounced inspections on farm fields—allowed to do that?  You know, hot spot, nine have occurred in a certain region.  You decide before an outbreak occurs or someone dies or someone gets sick you decide we’re going to go, in essence, do unannounced inspections.  Ever happen?  Do you have the power to do it?

DR. FARRAR:  Most recently with the lettuce safety initiative that we worked in conjunction with FDA to develop, yes, we were doing those on farm inspections unannounced inspections, yes.  

SENATOR FLOREZ:  And how do those normally work?  Unannounced farm inspections.  When you say you’ve done them, what does that mean?  Give me an example.

DR. FARRAR:  For the “Lettuce Safety Initiative” we identified farms that had been previously identified in prior outbreaks as possibly supplying contaminated product.  We want to really emphasize what those farms were doing.  Were they following good agriculture practices?  Were there significant problems that could be corrected?
SENATOR FLOREZ:  Okay.  And in unannounced inspections, I assume then in processing those facilities is you’ve don’t that as well.

DR. FARRAR:  Routine.

SENATOR FLOREZ:  Routine.  How about farm labor practices?  You know, we talked about workers and we hear a lot about cleanliness.  I mean, do you do that?  OSHA does that?  Labor folks do that?  Who does that?

MR. LEN WELSH:  The Division of Occupational Safety and Health or California OSHA does that.  I’m Len Welsh, acting chief. 

SENATOR FLOREZ:  Okay, so have you been involved in this investigation?
MR. WELSH:  No, not at all.

SENATOR FLOREZ:  Okay, because I read a lot in the papers about workers and I’m kind of wondering if I read a lot about workers and contamination, why haven’t you been involved in this?

MR. WELSH:  We have been, if I may, this summer we have been about as involved as we’ve ever been doing unannounced farm inspections.

SENATOR FLOREZ:  No, I’m talking about the spinach outbreak. 

MR. WELSH:  Well, field sanitation is one of the things that we enforce.  And that, we do sweeps.  We’ve done more this summer, I think, that we’ve done several years back looking for heat illness prevention violations, as well as field sanitation issues.

SENATOR FLOREZ:  Okay, but get back to my original question.  Have you been involved in this particular team discussion, teleconference, things that are occurring in—

MR. WELSH:  No, we have not.

SENATOR FLOREZ:  Okay, and why not?

MR. WELSH:  Well, I would say that we have recognized DHS is in the lead and, you know, we follow their lead making.
SENATOR FLOREZ:  Okay, well the reason I ask that is that you know, I live around farms and so sometimes I see, you know, some of the traveling urinals that go along with workers and sometimes they’re parked outside of the fields, but I actually see sometimes that they’re actually brought into the fields.  And it’s basically because workers don’t want to walk that far and I get that part of it.  But, you know, these thing’s hit bumps and they actually spill and they slosh over.  I've seen, you know, kids go over and push these things over in fields.  That can cause contamination, as well, so I’m kinda wondering why you wouldn’t be involved in this and why we wouldn’t, in essence, have looked at that.  
DR. REILLY: Mr. Chairman, if I could, part of the on site investigation with our emergency response team was to look at exactly this issue.  We have dealt with CalOSHA extensively in the past and understand what the requirements are for hygiene in the fields including hand washing facilities, facilities to use as restrooms, and we look at that very specifically as part of our onsite investigation using a lot of the expertise that OSHA has communicated to us in the past about what their practices are.

SENATOR FLOREZ:  Have you ever found one of these in the middle of a field turned over?

DR. FARRAR:  In our past investigations, we have not.
SENATOR FLOREZ:  You haven’t?  Okay.  You think it happens?

DR. FARRAR:  I’m sure it could happen, Senator.

SENATOR FLOREZ:  And then what happens to that produce once that happens?

DR. FARRAR:  In order for the—

SENATOR FLOREZ:  You guys embargo that?

DR. FARRAR:  If there, if we have evidence that produce came in contact with sewage, obviously we would take action, sure.

SENATOR FLOREZ:  But, you just said that you didn’t know of any of those occurring, so we haven’t either, how do we, I mean, is it OSHA that’s supposed to do that, or you guys, or, I mean, how are we supposed to catch that?

DR. REILLY:  If that sort of report comes to us, we would take action immediately.  But, again, that’s the sort of thing we’d have to rely on, a farm or ranch to provide that information.

SENATOR FLOREZ:  A farm would call and say, look, you know, this thing fell over in our field.  We want to let you know we’re going to get rid of the crop, or we’re going to have you do some testing or how would that normally work?

DR. REILLY:  In addition, a good agricultural practice, practice on many of these farms would basically look to remove that product as being contaminated.  So in the event that it comes to our attention, we would certainly move forward with an enforcement action.  The good practices in produce production in California would basically mandate that that material be removed from the potential to go into the food supply.

SENATOR FLOREZ:  The reason I’m, I don’t see that in any of the good practices the FDA’s pushed forward in terms of the movement of those types of labor implements and it is a common practice.  I think any farmer will tell you that some don’t like it in the field, but there are some that take it into the field, actually “take it into the field.”  And so it’s probably one of those things that, you know, good for workers, but at the end of the day, could be very bad for the industry.  So it’s something that we’re looking at very carefully.  And I just wondered if OSHA and you were having discussions about that.  It’s just that I read so much about workers and contamination, it seemed to me so much about washing hands, but when the urinals are actually brought into the field in many cases, I mean, what good is that if these things are tipped over in many cases, or are sloshing and spilling, if you will, on produce?
DR. FARRAR:  Remember, Senator, as Dr. Reilly mentioned, the cost of the time it takes the epidemiological phase of the investigation to be completed, it’s often three weeks on a good day before we get back to those specific fields after we go to the processors.  So conditions often have changed in those fields.  There’s produce, the produce has been harvested.  The harvesting crews are gone.  The port-o-potties are gone. 

SENATOR FLOREZ:  Okay.  Do you have any thought of including OSHA now in some of these discussions or are they just going to, you guys going to do their job for them, or  . . .?

DR. REILLY:  You had alluded to, Mr. Chair, the good agricultural practices.  Those are relatively new sets of recommendations and guidance that we continue to work with industry in evolving.  There’s a clear role for CalOSHA in working with those good agricultural practice recommendations.  Some of the intimate detail about location of the facilities, management of the facilities, moving them into and out of on the farm, the fields.  It’s not specific in the recommendations to date.  They do need to be specific and it will be a key role for CalOSHA to work with a number of different agencies—
SENATOR FLOREZ:  I’m just wondering right here these three Ws: wildlife, water, and workers, and particularly when I read about workers, you know, here’s an agency that’s responsible for that portion of it, and to be included I think would be something I would suggest, I guess.  The mandatory recall of fresh and or processed produce—you in charge of that, can do it, or is that FDA’s role?  An embargo, I’m talking about actually a recall from state perspective.

DR. REILLY:  In both state and federal law, there is not specific authority for the Department of Health Services or USFDA to recall or make recall orders.  The Department of Food and Agriculture does have some authority related to animal products.  But, currently the recall practices around fresh produce are a voluntary basis.  

SENATOR FLOREZ:  Sure.  And would it be helpful to have that power from your vantage point?

DR. REILLY:  To date, the voluntary process has been very effective.  And I’ll give you an example in this particular outbreak.  

SENATOR FLOREZ:  You don’t think that if you folks find something bad you should have the immediate ability to recall product?

DR. REILLY:  Well, frankly, in dealing with the industry, we do have basically immediate ability to do that.  And I’ll give you an example again with natural selection.  We spoke of natural selection the evening after the teleconference with the federal authorities where we learned of the outbreak on the initial information that back to natural selections.  We talked to them about the findings, very specifically, and started talking to them about a recall.  They discussed that fairly actively over the next couple of hours where we find that recommendation and they went ahead with a recall that day, literally within 12 hours of when we had the initial conversation about the outbreak happening.  We find that industry and businesses tend to be very responsible in this area of doing recalls.  So to date, we have not had a problem with the volunteer recall process that has moved forward in a number of outbreaks.
SENATOR FLOREZ:  Okay, so you are basically saying that you trust that the actual grower in this case, or at least the processor in this case were automatically on their own with your recommendation to recall their own product.  

DR. REILLY:  No, sir, that’s not what I said.  What I did want to say is that we have not had situations where the Department of Health Services working with the USFDA working with an industry where the recall has not moved forward in a timely fashion.  So the statutory authority you referred to would not have sped up this particular situation.  We got on to the facility immediately.  They made the right decision in consultation with the Department, and they moved forward with the recall.

SENATOR FLOREZ:  Okay.  In terms of the, your powers in terms of the safety of water used to irrigate crops, water well inspections, surface water inspections, runoff, who’s in charge of that in terms of the group, the FDA and the state?  Who looks at that?

DR. REILLY:  For surface water, water on private property, well water, the Department of Health Services does not have authority, inspection authority there.  We do have inspection authority and responsibility over public water systems.  And we have some authority in writing regulations for standards for use of recycled water.  But, for a property, individual property, well water used in irrigation or ground water stand of surface water, there is not any specific authority with the Department of Health Services in that.
SENATOR FLOREZ:  Okay.  Anyone in state government have that power in terms of contaminated wells, runoff from wildlife, fencing issues, terrain, things that it builds that shouldn’t, I mean, FDA warned us that if certain runoffs occurred that we shouldn’t sell product in certain areas there.  Anybody in charge of that here at the state?

MR. MICHAEL THOMAS:  Michael Thomas, assistant executive officer with the Central Coast Water Board.  We have the authority to regulate discharges of waste.  You started out, the question asking about wells, private wells.  We don’t have the authority to regulate private wells.

SENATOR FLOREZ:  Private wells, no.  How, about the irrigation issue that just hit lettuce in terms of the inspection of that.  Who’s in charge of that?
MR. THOMAS:  Inspection of the lettuce?

SENATOR FLOREZ:  Irrigation water that stands still, I guess, in terms of Salinas Valley.  We just had a lettuce issue.  I guess the test is going to be due—well, the company says everything’s fine, but I guess we’re waiting for the final run down on that on Thursday or something of that sort.  Whose purview is that when we start to talk about irrigation water?

MR. THOMAS:  The Water Board has regulation, or has the authority to regulate discharges of, so if the discharge is irrigation water, we have the authority to regulate it.  When we regulate the discharge of waste, so for example, if the irrigation water comes from ground water wells, private ground water wells, we do not regulate that.  
SENATOR FLOREZ:  Okay.  And irrigation pipes and systems then, if it’s on private land you don’t, but if it’s something shooting through your system, you do?  I mean, at what point does public and private meet so that we are sure that the water is of certain quality down the line?

MR. THOMAS:  It’s a question of waste.  It’s a question of discharged waste.  If a private entity is discharging waste to land or to waters, we would regulate that.

SENATOR FLOREZ:  Okay.  One last question in terms of the scope.  Did the corrective actions before a violator can reactivate their operations, so let’s say we find a real bad actor, you say, this shouldn’t happen again.  I mean, what happens?  Do they just, everything passes and they just go back into the next growing cycle or what happens in terms of some of these fields that we have found are contaminated?  We said that we’ve narrowed it down to three fields or something of that sort, three farms, so the farm waits and plows under and goes at it again, or how does it work?
DR. REILLY:  Perhaps an example from our latest investigation would be helpful.  As we narrowed and narrowed our investigation to fewer and fewer fields and farms in the Salinas Valley, we came down and basically talked to the farms and suggested strongly that the product there that was on the fields and several of the farms did have product on the field that there were ongoing concerns about the contamination potential.  Those farms voluntarily plowed under those fields at some significant loss to them.  So we were confident, however, that the potential for produce coming into the market place from the implicated fields was zero then, because there was no longer any product on the fields as a result of our investigation on site work.
SENATOR FLOREZ:  Have you ruled out it being the soil itself due to effluent?

DR. REILLY:  Senator, we’ve not ruled anything out to date.  We are—
SENATOR FLOREZ:  Why would you allow them to grow in that bare soil where that effluent was again?

DR. REILLY:  Because, again, we would want to try to inform any decisions of that sort based on where the investigation leads us.  We are—

SENATOR FLOREZ:  Are you then telling them not to grow right now until your investigation is completed which could take a year or two?

DR. FARRAR:  As part of the voluntary plowing under of those fields, we also had discussion with the growers in which we directed them to address our concerns about conditions on the field before they could replant product there.  
SENATOR FLOREZ:  Okay, let me get to my questioning again.  So given everyone obviously wants to wait until the investigation’s over.  We don’t necessarily know if it’s waste, water effluent mixed with other water, two-thirds, one-third.  We haven’t ruled that out as a soil problem, and yet those growers can continue to grow until your investigation says they can’t?

DR. FARRAR:  For those specific fields that we’ve narrowed our focus down to, we issued a letter to those owners and individuals who lease that field, those fields, telling them that we observed conditions for which we were concerned that additional contamination could occur, advising them that if they planted ready to eat product, again, on that field, it would be subject to an embargo.  And that they would have to present us with a plan to correct those concerns before they would be allowed to replant ready-to-eat product.
SENATOR FLOREZ:  Okay.  So in other words, they can’t grow until your investigation is completed.  
DR. FARRAR:  Technically they can grow, but they risk that product being embargoed.

SENATOR FLOREZ:  Okay.

DR. REILLY:  We left it open to them, Senator, for them to provide a plan to address the observations, concerns, and potentials on-site.

SENATOR FLOREZ:  Okay, got it.  Your regulatory framework from DHS’ perspective, is it more, is it formally, is it legal, or is it regulatory?  In other words, has the state given you any sort of guidance, or is it just you kind of regulate your way through this.  You create regs?  I mean, how does it work?  I mean, is the state giving you any sort of big picture guidance, or you just kind of as we go along?
DR. REILLY:  We have both statute and regulations written pursuant to those statutory authorities.  Dr. Farrar referenced the Sherman Act in Health and Safety Code, a very extensive set of laws related to food safety.
SENATOR FLOREZ:  Okay.  And in terms of the inspection and prevention again, you do conduct those field and manufacturing or processing inspections, correct?  How many inspectors do you have for that?

DR. FARRAR:  Our processed food registration program dealing with the food processors, Senator, I’m not sure of the exact number.  I think it’s approximately 45 investigators and inspectors.

SENATOR FLOREZ:  Thirty-five investigators?

DR. FARRAR:  Forty-five.

SENATOR FLOREZ:  Forty-five.

DR. FARRAR:  Approximately.

SENATOR FLOREZ:  And approximately how many farms and manufacturing plants are included in those?

DR. FARRAR:  We have about 5,500 registered food processors in California.  

SENATOR FLOREZ:  And how many fields, because you also do the fields as you mentioned earlier.

DR. FARRAR:  Sorry, routine field inspections we do not do.  We do those inspections as part of our outbreak investigation when implicated fields are identified. 
SENATOR FLOREZ:  Okay.  You do that after the fact, then, correct?

DR. FARRAR:  Correct.

SENATOR FLOREZ:  Okay.  And if indeed there’s a history of illness outbreaks, in other words, let’s say it’s a region, let’s use Salinas Valley for a moment.  Do you inspect them more given your limited manpower, or would you again, wait for an outbreak to occur and then you get on the field?  I mean, which?

DR. FARRAR:   Well, again, our routine inspection authority is for food processing facilities.

SENATOR FLOREZ:  Do you have authority at the field at all?
DR. FARRAR:  Generally, we do not.  

SENATOR FLOREZ:  Until you trace it back and that’s how you get to the field, is that correct, Doctor?

DR. REILLY:  Our field visits are related to trace backs and outbreak investigation, other than the lettuce initiative work we have done recently with USFDA.

SENATOR FLOREZ:  Sure.  Okay, let’s talk about just for the record the intentional attack on the food supply.  Does that fall under your purview, bioterrorism?  Is that emergency services?

DR. REILLY: The Department of Health Services works very closely with CDFA and OES on any potential risk there.  Again, as I said, we take each of these investigations very seriously as a potential for terrorism, intentional contamination.

SENATOR FLOREZ:  Gotcha.  And do we actually have an emergency plan for that or are we just talking about we work together?  I mean, is there an actual plan for bioterrorism at this point in time?  There is?  

MR. PAUL JACKS:  Paul Jacks from the Office of Emergency Services.  And I think there’s a, I guess it’s a draft bioterrorism plan at this point in time.
SENATOR FLOREZ:  There’s a draft bioterrorism plan?  Okay.

MR. JACKS:  And that functions, you know, we also have the terrorism annex to the state emergency plan.  I would like to also mention that we work very closely, you know, with DHS and also with the Governor’s Office of Homeland Security, especially as it pertains to the investigational side, the technical side.

SENATOR FLOREZ:  Okay, so when will the draft—well, let me first start by saying this committee oversees most emergency services we see you quite a bit, and the last time we were here, you said there was a draft heat emergency plan.  Today there’s a draft plan for, so when do the drafts become final at some point?  You know, when do we—there always seems to be a draft plan prior to a hearing or when does this food bioterrorism plan going to be final?  That’s your department.  You can answer it.

MR. JACKS:  I think that there, actually, it may be formally approved, but I’m not sure.  I have read the draft plan.  It may have been approved since I read it as a draft some time ago.  But, one thing I want to emphasize is that just because a plan is a draft doesn’t mean we’re not operating.  You know, DHS is operating as the lead state agency under the state emergency plan, and we also have—

SENATOR FLOREZ:  Do we in the budget fund draft plans, or do we fund final plans?  I kind of thought we funded final plans.

MR. JACKS:  Well, when we refer to a draft plan, we just, we’re referring to something that was, you know, in development.  You know, we fund plans that are in development to become viable.
SENATOR FLOREZ:  Okay.  Is any of this—well, we have a hearing next week on emergency service plans.  Maybe you can bring that to us when we have that hearing and we can get some more detail.  I won’t, I won’t go further.
MR. JACKS:  I believe the plan is on the DHS website.  

SENATOR FLOREZ:  Okay.

DR. REILLY:  Mr. Chair, if I could.

SENATOR FLOREZ:  Please.

DR. REILLY:  The Department of Health Services bioterrorism preparedness plan and the annex referenced are not food specific.  They’re general approaches.  We do have protocols that we have developed with USFDA related to that FERT, First Emergency Response Team, and what our practices.  In fact, we have very specific training required of those individuals.  That is presently not part of our emergency preparedness plan.  It is a protocol as we have dozens and dozens of protocols throughout Department of Health Services on normal operating procedures to investigate.
SENATOR FLOREZ:  Okay.  Great.  Let’s get back, if you will, to the spinach situation.  You’ve given me the enforcement.  You’ve given me the authority.  And you’ve given me some of the things you can do and you can’t.  And I think that’s really important from a policy point of view, because we won’t want to ask you to do things you can’t do.  And as we start to think about legislation, we want to make sure that we give you the powers to do everything you can do.  And you may not want that, but we’re going to at least try to work with you to see if that’s something that we can produce.
Let me start off with a letter that the FDA sent on November 4th, 2004, and it was sent to DHS and to the Department of Food and Ag, and I don’t think I need to tell you about the letter.  You’ve seen the letter.  The letter obviously, maybe you can characterize from your perspective what that letter was to ___.  And I guess what I’m interested in was it from your vantage point a warning.  Was it among a lot of similar letters you get from FDA, is it a call to arms, is it something you deal with?  Bottom line, how is it received by the Department when the FDA basically told us get on the stick, start moving quicker and faster on this?

DR. REILLY:  The US Food and Drug Administration letter was consistent with conversations we have been having with them for several years.  We, too, agree that the number of outbreaks that were occurring of a one E.coli 0157:H7 linked back to fresh cut spinach and lettuce was of significant concern, and that there appeared to be something systematically going on causing contamination.  We also felt it was critical for we as government entities to work with FDA and with the industry and academia as well to try to figure out what those sources were, and also to put into place the preventative measures that we knew from past experience are significant, good agricultural practices to prevent the things you’ve talked about: water, fertilization, farm worker safety, wild life, flooding, all those sorts of things we know have the potential for E. coli to get onto the farms could happen.  The important thing is to work with the industry aggressively, to put into place prevention measures so that risk is minimized.
SENATOR FLOREZ:  Okay.  So is it fair to—let me give you my interpretation of the letter.  The interpretation from my vantage point says California, you have a serious problem.  This is your second warning and nothing’s been done.  And is that an inaccurate characterization?

DR. REILLY: I would characterize it more that USFDA was again going on record and moved forward subsequent to that letter with the lettuce initiative which is a very collaborative effort to put into place those things I just talked about.  So FDA went on record saying that we have a problem.  We need to address the problem.  And folks have stepped up in an attempt to address the problem now.  

SENATOR FLOREZ:  Is it fair to say that the Department’s been aware of the E.coli outbreaks that have come from Salinas Valley for some time?  

DR. REILLY:  The Department was involved with all the investigations that trace back to the Salinas Valley, yes.

SENATOR FLOREZ:  Okay.  For how long?  How long have we been aware of that?

DR. REILLY:  Several years.  I don’t have the exact first date of the outbreak that traced back to the Salinas Valley first of all.

SENATOR FLOREZ:  Okay.  Let me get a little more precise if I could on the letter.  I’m going to quote from it.  It says, “Efforts by CDHS over the past, over the last three years to engage the lettuce industry have not yet resulted in a comprehensive, collaborative plan to address the issue of E. coli 0157.”  And that’s the end of the quote.  Is that an accurate statement in your opinion then, given what you just told me?
DR. REILLY:  In November, 2005, there was some accuracy to that.  We did not have in place a plan that was implemented on a wide basis in the Salinas Valley for prevention.  That was correct in November of 2005.  That has changed subsequently, though, on both the commodity specific guidelines, building upon several USFDA documents on fresh cut produce and fresh vegetables has been something the industry has stepped up forward with.  We have not gotten all the way there.  It’s important that every single farm every day is implementing those prevention measures, and that’s an ongoing effort.  
SENATOR FLOREZ:  Okay.  And in that ongoing effort, we’ve had three years of effort at this point in time.  And at what point does the industry engage?  At what point does the industry get it that, you know, three years in the making.  Now you’re telling us that we’re getting there, I think.  And so what point do we just absolutely have it down in terms of the plan?  The final plan.

DR. REILLY:  Much of the content of the plan for what those prevention measures are are relatively well known.  The issue is implementing every day on every farm.  And our efforts continue there both USDA, Food and Agriculture, Department of Health Services to work with that industry to implement.  But, clearly their attention is on this issue right now.  They’ve just had a huge outbreak.
SENATOR FLOREZ:  Why do we continue to have periodic outbreaks of E. coli, then?  I mean, given the attention’s there.  Everything is, you know, moving in the direction.  Why do we continue to have these outbreaks, from your vantage point?
DR. REILLY:  That’s a very complicated question, Senator.  We don’t know which of those potential sources is responsible in each outbreak.  Or which if several of them…
SENATOR FLOREZ:  But, the plan lays out a whole bevy of sources, and the question is at what point do we start to take those off the table in any serious way?  I'm not saying name the source.  I’m just saying that there are seven sources that potentially could lead to the contamination.  The question is, do we continue to talk about those seven or do we actually start to pull those from the table in a way that lessens their severity or lessens the impact of those particular seven or even three of them or two of them or one?
DR. REILLY:  Several of these risk factors are geologic risk factors, for instance.  Many of them relate back to consistent good agricultural practices.  Some of these farms and ranches are in places that represent a significant risk because of wildlife, because of the potential for flooding.  They are on a place where there is a risk.  The question is, can they put those best practices in a place to try to reduce that risk?  That’s where efforts have been most recently is to try to work with the industry to first of all fully understand those risk factors, and second of all, to identify means on the farm that they can implement prevention.
SENATOR FLOREZ:  Okay.  Let’s talk about some of those measures, that 2004 product safety action plan.  That plan’s readily available, correct?  And given it is readily available, then again, why aren’t we at the implementation point?  I mean, industry participated in this, correct?  I read it, I looked at all the folks that participated.  So why aren’t, I mean, you participate, you put a study out.  It either goes to the shelf or you implement it.  And would you say this one’s on the shelf, or would you say it was implemented?

DR. REILLY:  Well, I think that that served as a principle source for the commodity specific guidelines for green, leafy vegetables that is now the principle guidance that we’re talking about.  That’s a much more recent document and that’s the document that we’ve been building upon.  It’s not a perfect document, however.  It doesn’t have a lot of the real specific activities that should be taking place on the farm.  How often should you test?  How often should you implement these sorts of prevention measures?  Those are some of the things we need to continue to work with both academia, industry, the scientific community to put more specificity to those plans.
DR. FARRAR:  Senator, if I might add, one of the purposes of the lettuce safety initiative that we developed in conjunction with FDA was to assess the degree of compliance throughout that growing area.  There are the good agricultural practices that have been out there for a while.  We needed an objective way to measure how thoroughly and consistently those were being implemented.  Unfortunately, about a week after we started that lettuce safety initiative, the spinach outbreak came to bear and we had to pull our resources to be redirected to that.  
SENATOR FLOREZ:  Okay.  Let me ask you a question.  Dr. Mark Horton who is the state public health officer actually wrote to the Western Growers and basically in light of the fact that FDA had already in action posted this safety action plan, I think it was trying to get folks on the stick a little bit.  I mean, it sounds as though, you know, Dr. Horton was in essence saying that there are these four broad categories or outlines that we would like you in many cases to implement.  And I guess my simple question is to the Department, the safety of the product, lettuce, etcetera, is that implication of that particular letter, is that moving, trying to move the industry quicker, faster to closure on this, or . . .?

DR. REILLY:  I think it’s as you said, Senator, very consistent with FDA’s recommendations and approach.  We wanted to continue to be high profile working with the industry to say yes, this is of critical importance.  Yes, industry, it is very important that each and every one of your farms, ranches step forward to implement them.  So we are on record, yes, that these are of critical importance to help protect the future.
SENATOR FLOREZ:  Because your letter says, the Department’s letter says, I’m just going to quote from it, “We strongly urge you the industry to take immediate steps.”  The letter was written nine months ago, and I guess the question is, is the Department so powerless that it’s left the urge, you know, these people to act?  I mean, it’s just, I mean, it sounds as though we’re almost begging them to, you know, please, you know, please comply.  And it’s the reason if, you know, so many people don’t like government to step in, yet they want to have voluntary programs and yet we in the Legislature look at our Administration to implement and you folks seem to be, in essence, urging, maybe even begging them to take immediate steps.  Why are we put in that position?  I mean at the end of the day, we’re responsible for food safety for most of our residents, not just here in California.  Well, in California, but obviously it impacts the nation.  I mean, are we powerless in that sense that we just in essence, at this point in time, have to urge them to take these steps after 20 outbreaks, two plans, three letters.

DR. REILLY:  Not at all, Senator.  We’re not powerless in that effort.  And I would point to the fact—

SENATOR FLOREZ:  Then why haven’t they implemented it then?

DR. REILLY:  Frankly, there are a number of farms that are very active in implementing this.  A number of ranchers.  I get back to the issue of—
SENATOR FLOREZ:  How about the farms that aren’t that ruin it for everyone else?

DR. REILLY:  Well, I get back to the issue of 100 percent of the farms, 100 percent of the time.  It’s important for us to be from a public perception really urging and being aggressive.  We do so much more behind the scenes working with this industry to get them for—and I’ll give you an example. 
SENATOR FLOREZ:  Does the industry get to write its own regulations?  I don’t know another industry in the building that gets to do that much.  I mean, do they, we just basically, you keep saying that we’re working with them and they get to, you know, they’re producing, I mean, does industry get to write its own regs when it comes to this particular product?

DR. REILLY:  Well, Senator—

SENATOR FLOREZ:  Do we ever write the regs or just we get a study and we look at common sense principles and say we hope they do it?

DR. REILLY:  No, we don’t say we hope we do it, that they do it.  We move forward to work with them as closely as possible to assure that it is going into place.  And frankly, it has gone into place quite extensively.  Example: the reference to the Nunez farm company that you referenced right from the beginning of the testimony, rather the presentation, they did the right thing here.  They determined that there was E.coli contamination, generic E.coli contamination in irrigation water.  That was a best agricultural practice in effect that potentially could have prevented contamination on the fields and potentially food borne illness.  We need to applaud that.  That’s an excellent example of implementation of best agricultural practices that we have been advocating for, as has FDA, for some time, and the industry is coming along and implementing now.  

SENATOR FLOREZ:  Okay.  And for farms like, let me use one farm in Salinas Valley, the Chen Ranch for example, which you have looked at extensively and continues to have or be in a place that you can have a lot of problems.  It seems though it somehow surfaces as one of these problem areas.  I mean, do we ever shut anyone down, or we just continue to cross our fingers and hope for the best? 
DR. FARRAR:  Senator, we had an extensive discussion with Chen Ranch in those previous investigations, and conveyed our findings to them and they agreed with our findings that planting ready to eat product on that particular field is probably not a good idea.  

SENATOR FLOREZ:  Alright.  Do they still sell their product?

DR. FARRAR:  As far as I’m aware, they’re not planting ready to eat product on those fields.

SENATOR FLOREZ:  Okay.  So we don’t know.

DR. FARRAR:  I haven’t checked it in the last 30 days, Senator.

SENATOR FLOREZ:  Okay, and we’ve had an E. coli breakout.  Salinas Valley is the epicenter of that.  You have a bad actor here.  And we in essence are relying on industry to give us their regs and you’ve given this company warning not to do it, and yet you can’t tell me whether or not they are.
DR. FARRAR:  Chen Ranch is not implicated in this trace back investigation.

SENATOR FLOREZ:  I’m going to the point that there are actors that we know in many cases have a very tough history with you folks.  And I’m just kind of wondering—well, let me ask a question, since that’s one of the targeted areas.  Have you been there?   Have you done those spot inspections given that this has been one of those places?  I mean, you said we do spot inspections.  You say we do.  Hot spots.  This is a bad actor.  When’s the last time we were there?

DR. FARRAR:  I’ll have to look that up, Senator.  I believe Chen Ranch was one of those farms targeted before the FDA lettuce safety initiative that we had to defer resources for the spinach investigation.

SENATOR FLOREZ:  Okay.  So, okay.  Let me ask you a question about additional regulatory processes, if you could.  Let me go over some of the things that the letter to the Western Growers asked for from the state.  One was, and I’ll quote, “a reassessment of current manure posting regulations to see if revisions are needed in light of specific scientific findings.  That was one.  A reassessment of current manure composting regulations.  Has that reassessment been completed?
DR. FARRAR:  Senator, that reassessment has not been completed.  It has begun.  

SENATOR FLOREZ:  Okay.  That hasn’t been completed.  Okay.  The other point in the letter, it says, and I’ll quote, “The assessment of the adequacy and enforcement of global, regional, state environmental statutes and regulations that address areas such as septic tank systems that may leak or flow into agricultural ditches creates bordering fills used to grow ready to eat produce.”  Can you tell me has that been completed?  What have you found?

DR. FARRAR:  We have worked closely in many of these investigations with Monterey County health officials and ag officials and environmental health officials.  Our request in this cooperative work with them was for them to provide a report to us on the effectiveness of those regulations at the local level.

SENATOR FLOREZ:  You got the report? 

DR. FARRAR:  We do not have the report.

SENATOR FLOREZ:  Okay, so don’t have that either.  Let me go on.  You also asked to, let me quote, “an assessment of enforcement of state and federal statutes regarding farm worker access to portable toilets and hand washing facilities.  Can you give me the results of that assessment?
DR. REILLY:  That assessment is not complete from the Department of Health Services.  Again, we have not fully implemented a number of the recommendations and best agricultural practices.  We need to continue to work with researchers and scientists to inform best metrics of that sort.  It is true at the date of the letter.  It’s true today that we need to continue those research efforts.  
SENATOR FLOREZ:  Okay, let’s go onto the next mandate, since you know, we can kind of, we don’t let those folks write regulations.  We kind of have some enforcement powers.  The other part of the letter that was asked for, let me quote, “an assessment of the location of fields known to flood frequently and whether these growers should be advised to plant non-ready to eat crops in these locations.”  Is that assessment completed?

DR. REILLY:  Part of that assessment is a review of outbreaks in the past to see what potential flooding could have played.  Again, as you know, we have not had definitive sources of contamination.  We have not completed these assessments at this point to help inform those best agricultural practices.  As I said, that is part of a research agenda that we need to continue to pursue to make sure that policy is best informed.

SENATOR FLOREZ:  Okay.  Have we even identified any fields for this assessment?

DR. REILLY:  Frequently flooded fields?

SENATOR FLOREZ:  Yeah.

DR. REILLY:  We have identified the potential for flooding in fields, yes, and we actually have taken action on condemnation of product that has been on fields or the county health department has—
SENATOR FLOREZ:  Is information on this particular assessment and this mandate, halfway done?  Complete?  Not complete?  Almost there?

DR. REILLY:  It’s incomplete.  We have not completed that.

SENATOR FLOREZ:  And lastly, the Department was to, you asked for an assessment of the need for addition of statutes or regulations such as mandatory good agricultural practices or hazardous analysis of control points for fresh cut produce processors.  This was an assessment that was asked for you as well.  Is that assessment completed?

DR. REILLY:  At this point, we have looked at good agricultural practice implementation and are moving as I’ve talked about with the commodity specific guidelines and looking to implement what the producers in the Salinas Valley, we have not pursued a regulatory approach there.  We have not ruled out a regulatory approach there, but at this point, we are working on implementing those best commodity practices and at the same time, trying to help inform the specific metrics I referenced with more science, more research.
SENATOR FLOREZ:   So that assessment isn’t completed, as well.

DR. REILLY:  We’re moving forward with the process I talked about with implementing those commodity specific guidelines.  We have not pursued regulatory approaches.
SENATOR FLOREZ:  Okay, but that was the point of the assessment was to look at the actual statute of regulations based on those.  So the question specifically is have you done that?

DR. REILLY:  We have definitely reviewed the statute and regulations.  We have pursued a cooperative working effort with USFDA and the producers in Salinas Valley.  We have not pursued a regulatory solution.  

SENATOR FLOREZ:  Okay, well that was the point of the assessment.  Okay, well, I can go on and on, but I think it’s kind of looking like the Dodgers, you know, oh and three or something of that sort.  So I think the point is we have these assessments.  We are mandated, in essence, we were asking you to get, keep these assessments to a high level for food safety.  And yet we don’t have any information that we indeed asked from Western Growers and from folks that are supposed to, in essence, be our partners.  And I don’t necessarily want to make a judgment on that, but, I just simply would hope that you can get those completed.  Any idea why it’s taken so long to complete?  Obviously this has been a problem since 1998 and 2004.  And is this a stumbling block that I see here that is preventing us from getting this completed?
DR. REILLY:  Senator, the preventive measures that are part of the commodity specific guidelines are well grounded.  They should work.  They will work.  We still need to develop them and continue on.  That’s the approach that we have gone.  We have done a fair amount of assessment absolutely.  We have not pursued a regulatory approach to this.  We do have a well-grounded commodity specific guideline effort to reduce those risk factors, and we’re actively implementing them.

SENATOR FLOREZ:  Okay.  Would it be wrong for me sitting at this vantage point having gone this far into the hearing and given the questions I’ve asked from an oversight and accountability point of view to come to some sort of conclusion that there seems to be a lack of urgency?  Because I kind of get that.  There’s a lack of urgency at this point in time on these particular assessments and things that should be, in essence, implemented.  These were your, you know, mandates, and I’m kind of wondering, am I incorrect in saying that or . . .?

DR. REILLY:  Senator, a lack of urgency would be a misperception on the approach that folks at this table have approaching.  We take this very seriously and are dedicating a very large amount of effort to try to fix this problem.  
SENATOR FLOREZ:  Okay, then let me ask you another way.  Are we from a California industry and state relationship point of view, are we moving one, too slow, two, just about right, or too fast in addressing this outbreak?  What would you, or three, where would you put this?
DR. REILLY:  We should be moving faster, absolutely.  We should be moving forward as aggressively as we can.  We believe we are.  We believe that we have a good program in place and we are moving forward aggressively to prevent these additional contaminations in the field.  Again, it will have to be 100 percent of the time on 100 percent of the farms.  But, we’re taking it very seriously and are actively engaged.
SENATOR FLOREZ:  Okay.  I do not doubt your characterization.  I appreciate that.  Let me ask a question about the FDA’s comment I mentioned earlier at the beginning that we don’t necessarily have to know the exact source of E. coli contamination before we act.  What do you make of that statement?  That’s an interesting statement from the FDA to issue.  In other words, we don’t have to wait.  We don’t know the exact source, but there are things—how would you take it before I interpret it.  Just maybe I get your take.  
DR. REILLY: Senator, I think very consistent with our approach for the last couple years that we’ve identified potentials.  We may or may not find that smoking gun in the field, but we know that those series of risk factors are persistent risk factors.  If we could address all of them, then we have a safer product.  That’s our effort.
SENATOR FLOREZ:  Okay.

SENATOR WESLEY CHESBRO:  May I ask a question, Mr. Chairman?

SENATOR FLOREZ:  Yes.

SENATOR CHESBRO:  Is there a personnel component in terms of the response?  How many scientists do we have working on this and are there sufficient positions to respond?  Is that a component in the amount of time it’s taken that the chairman is going after?  I’ve asked that of your department and the other departments, as well, that are involved.  
DR. REILLY:  Much of what remains is that research approach to try to document some of the metrics, some of the specifics to look at what is the risk factor for harvesting spinach or lettuce in the field?  Frankly, the knives are very close to the ground.  What causes contamination that can’t be removed in subsequent processing?  There’s a huge research agenda that still needs to be addressed.  The Department of Health Services and Food and Ag have worked with U.C. to try to identify those priorities.  We need to identify funding for those research efforts, and that’s important.
SENATOR CHESBRO:  That’s sort of the background research, and I’m talking about the investigation and the getting to the point of being able to take specific steps to prevent this from happening in the future and the state personnel that are deployed.  Have enough been deployed?  If not, then is there a reason why not enough have been deployed?  

DR. REILLY:  The emergency response team that I referenced earlier, a week into it we had 25 individuals on the ground working with processors in the nine farms.  These are folks that have extensive training to do exactly the right thing on the farm looking at those risk factors.  We think that we were quite timely in this investigation.  Frankly, we had it down to nine farms in a week’s time.  We were taking specimens right that day when we identified it down to nine farms, and we’re going farm, by farm, by farm, by farm.  Surely, additional folks that and we looked to cross train additional folks to help in subsequent outbreaks, absolutely, but that’s not the limiting step here in this investigation.  

SENATOR FLOREZ:  Let me just ask one final question if I could.  Your website—it says that industry is now in the process of developing a food safety plan.  And I guess the simple question I have at least from my vantage point is why are we waiting for the industry to come up with a food safety plan?  Why aren’t we coming up with a food safety plan?  We're the regulators.  

DR. REILLY:  I don’t know that web site citation is correct.  I’ll go take a look at that right away.  Bottom line is that we have been working closely with academic partners, with government partners, with the industry to have a collaborative food safety plan.  That’s the only we’ll be successful.
SENATOR FLOREZ:  Okay, collaborative, okay, collaborative meaning that they’re going to check off on what we think is good food safety?

DR. FARRAR:  Not necessarily, Senator.  It’s important that whatever plan we come up with be effective and have a real chance of success.  We don’t want to just throw something at this and hope it sticks.  It has to be science driven.

SENATOR FLOREZ:   Sure.

DR. FARRAR:  And in that effort with working with industry as we do routinely with other problems, we try to bring together the best minds in the country, the best scientists in the country to figure out what approaches have the best chance of working.  And in addition to that, industry has to be involved in that discussion to tell us what’s realistic on the farm.  Obviously it’s not realistic to expect the farmer to scrub the plow with a toothbrush five times a day.  So, we have to find that balance between science and—

SENATOR FLOREZ:  I gotcha.  I guess it just concerns me, you know, when you read on your web site that it says the implementation of these plans will be voluntary.  But, FDA and the State of California are not excluding the possibility of regulatory requirements in the future, and I guess, the question is, when is the future here?  You know, to me the future seems to be here from my vantage point, and I think the consumers are looking for stronger measures, quite frankly, than the voluntary measures that have produced 20 of these outbreaks and we don’t want to see a 21st.  That’s just the bottom line of it.  And I do want to thank you gentlemen.  I appreciate it.  It’s been an hour and appreciate the testimony.  Thank you.  
Okay, let’s move on to Panel 2, Carolyn Smith DeWaal, Food Safety Director, Center for Science in the Public Interest, and William Marler, Managing Partner, Marler Clark L.L.P.   

MS. CAROLINE SMITH DeWAAL:  First of all, I just want to make clear that consumers want to eat fresh vegetables a nd fruits.  We love the convenience of having bagged salads that can be on the table in just a few minutes, when it used to take much longer to prepare a salad.  But consumer confidence in the safety of these products is definitely taking a hit, and especially over the last few years.  And this latest impact, this latest outbreak, impacting 200 consumers in 26 states with nearly as many fatalities as the well-known Jack in the Box outbreak from ground beef, may prove to be the tipping point for consumer confidence unless the industry and the government offer up solutions to the risk which are now so evident.
Reduced consumer confidence in bagged salad products will be bad news both for consumers who want to eat them and for the produce industry.  So I am here to urge the California Legislature to mandate reforms in this industry and to send state auditors to enforce them.  These steps cannot wait for the federal government which has been entirely too slow to heed the warning signs.  And recent cutbacks in the food programs at the Food and Drug Administration leave it unable to act proactively.  It lacks the policy and the inspection force and probably the political will to address this problem in an appropriate time frame.  The California Legislature should act promptly to protect consumers’ health and reduce the damage to your produce industry.

The theories of what happened in this case are numerous, but many point to contamination from a water source.  Irrigation water or flood water that overwhelmed the washing systems.  Sometimes an overload of organic material can destroy the efficacy of the chlorine that is used in the wash water.  Ensuring the incoming product carries low bacteria and organic levels is essential to ensuring that the washing systems are not overloaded.  Some likely scenarios are certainly not pleasant to consider when talking about a food product that grows right on top of the ground.  Irrigation water mixed with treated sewage water or manure could definitely cause the type of contamination that has produced such widespread illnesses, as could flooding from adjoining fields where cattle graze or manure may be stored.  
Application of raw or partially composted manure too close to the harvest time could also raise the possibility of widespread contamination of a field.  Importantly, all of these point to a systemic and repeating event in the Salinas Valley. 

The solutions are also not rocket science.  Water should be safe for its intended purpose.  Irrigation water should be of standard water quality in the area and free of manure or sewage effluent.  The water used for washing should contain effective anti-microbials at sufficient levels to minimize or eliminate contamination.  Manure should be treated to eliminate pathogens and applied so as to maximize the time between the application of the manure and the harvest.  Workers should have access to bathrooms and hand washing stations close to the harvest area.  This is a human rights issue as well as a food safety issue.  
Transportation vehicles should be clean and there should be temperature control for fresh and processed produce.  These are essential.  And finally, the trace back of fruits and vegetables from the consumer to the farm would be ideal.  If not achievable, we should at least be able to trace them from consumer to processor and from the processor to the farms.  This would help to speed the identification of the source and maximize the length and breadth, minimize the length and breadth of recalls.  
In evaluating the necessary requirements for the fruit and vegetable industry, I urge California to look beyond FDA’s guide to minimizing microbial food safety hazards for fresh fruits and vegetables.  And I’ve actually already given to Dr. Farrar a copy of the Code of Hygienic Practices for fresh fruits and vegetables which was developed by the Codex Commission.  This is an international standards setting body for the World Health Organization and the Food and Agricultural organization of the U.N.  I recommend that California consider this Code which requires among other things, testing of water for microbial and chemical contaminants and has other strong requirements.  This should be the model or the basis for state action.  
But strong standards alone are not enough.  The role of audits in government inspections is critical to ensure that the standards are being uniformly employed.  I’d like what one of your witnesses said about 100 percent of the farms, 100 percent of the time.  That is the right standard, but they need the inspection team and auditors to do it.  
I think California has both a challenge here and an opportunity to create a system that will guide the federal government in what it should do and setting and enforcing high standards will only protect your industry from further damage.  Science-based standards set by California could ultimately be adopted by retailers and food chains as the gold standard.  And these private companies will start to require them of their suppliers, not only in California, but in other parts of the country.  And this will help you to actually enforce these standards.  Hence, it is critical that as you consider standards you involve the retailers as well as the consumers and the industry in developing any standards.  This is a challenge, but one that California with it’s best-in-the-nation emissions standards and Proposition 65 is used to.  

To close, I would like to urge the committee to remember the victims.  Bill Marler is going to talk about some of them, but I think back actually to the very first victim in the Jack in the Box case who was Lauren Rudolph who lived right near San Diego and who ate the hamburger which ultimately resulted in her death.  We will have a newer group of victims here.  We already have them.  And protecting consumers from becoming victims is your first job.  Without leadership in Washington, without federal agencies empowered to manage these hazards, it falls to the state to take action to protect your consumers and your industries.  I think you can do both.  Thank you.

SENATOR FLOREZ:  Do you want to go ahead, and I’ll have some questions for you both.

MR. WILLIAM MARLER:  Great, thank you.  I sincerely appreciate being asked to—earlier this week I was in a hospital room with a young family whose child is still on dialysis.  And I just want to put things in perspective.  This outbreak isn’t over for a lot of people.  There are children who are still in the hospital.  There are families who are still grieving over grandmas and children who have died.  This is not meant to be morose, but it’s to put in perspective that there are children who will have lifelong problems.  They will need kidney transplants.  They have brain damage.  And they have gastroenterological issues that will last their lifetime, all from being told by their mom and dad to eat your spinach.  
This is an ongoing problem.  I suppose I have an interesting perspective.  I suppose someone could look at me as a canary in the coal mine or others might view me as a vulture on a branch.  But, the reality is that I’ve seen these outbreaks happen from 1993 in the Jack in the Box case to today.  And I’ve provided you all today with a PowerPoint presentation.  It’s interesting, part of this PowerPoint presentation I gave with the FDA officials and representatives from lettuce and spinach industry in Calgary, Canada, in mid-August.  And it strikes me as kind of odd.  We were flapping our gums about what the industry needs to do more, what government needs to do more, when people were just starting to consume the spinach.  
I’m not sure exactly what I expected here today.  But, it’s going to be hard for me to go back and talk to my clients and say the State of California is on it and they’re going to fix the problem.  I’m not sure I can tell them that, and I am a lawyer, I’m a trial lawyer.  My job it to take care of my clients.  I’m flying to San Francisco at noon to meet with Natural Selection and Dole and their lawyers to see what we can do to make this right for the victims.  But, I also have an advocacy hat as a consumer myself, and as a president of my own Outbreak, Inc., which is a company that I formed to teach companies why it’s a bad idea to poison customers.  And I tell these businesses two things—you can do it for the moral reason, because who wants to see a dead grandma or a dead two-year old, or you can do it for business reasons which is you don’t want to lose sales.  Or more importantly, you don’t want to make a trial lawyer even more wealthy.  
So I don’t care what they do, but they need your help.  They’re not doing the job.  They haven’t done the job in 20 outbreaks.  You have one of the best State Departments of Health in the nation.  And they are, as you can see, absolutely hamstrung.  They want the ability to regulate.  They need the ability to regulate, and I don’t want to come back here a year from now.  I don’t want to come back here a year from now and tell you that there are more dead kids, more dead grandmas, and more kids that are going to have kidney failure.  
So I really admire what you’re doing.  I think the state, as Caroline said, has an opportunity to be a leader here, not just for the kids, not just for the grandmas, but to help these businesses take a deep breath and realize that you’re there to help, too.  Thank you very much.
SENATOR FLOREZ:  Thank you.  I’m going to ask the Western Growers the same question.  And I have more questions for them.  At the end of the day, in terms of managing food hazards and what you’ve seen in terms of food safety programs, is what you’ve heard today, and I think you’ve made reference to it as not something that you go back to your clients and say don’t worry about it, but what did you hear today that you felt that needs to be really worked on from the vantage point of California.  From either of your perspectives.  You heard an hour of testimony, so I’m going to be anxious to get your take on it.

MS. DeWAAL:  Actually, Chairman Florez, you identified many of the weaknesses, but what’s critically important here is that the state have clear authority to go on to the farms and to go into the processing plants not just when there’s an outbreak, but on a regular basis.  We need to make sure that as the Department said, they need 100 percent compliance 100 percent of the time.  They need the standards in place to do that and then they need the inspectors in place to actually manage and audit that.
SENATOR FLOREZ:  And this was the audit and inspection you mentioned earlier in your testimony.  
MS. DeWAAL:  That’s right.

SENATOR FLOREZ:  Let me ask you a question.  You’re going to be meeting with some of those companies a little later today.  We invited those companies to come to this hearing and they all refused.  And I assume being an attorney, is that because they couldn’t tell us something that they haven’t already told the press in numerous press conferences, or why do you, do you have some thought on why they wouldn’t come to a hearing?  And I’m not sure we were going to ask them any more than we maybe were going to ask the Administration.  But, I know they have representative industry groups who are here today, but we really wanted to get the companies in and then let me tell you why, because I think some of those companies you’re going to meet with they’re gonna try to convince you they have a good plan that goes well beyond the plan that we discussed today to make sure this doesn’t happen again.  That’s the kind of plan this committee needs to hear, because these are the kind of things we're looking at from a regulatory point of view.  Just your thoughts on that.
MR. MARLER:  Well, I think the fact that one of the companies is under criminal investigation.  Probably the advice of their lawyer was not to show up today.  You know, makes things complex.
SENATOR FLOREZ:  Sure.

MR. MARLER:  I have a slightly different approach.  People don’t like regulation.  People don’t like lawyers.  People don’t like laws.  I sort of look at what needs to be done here in as positive way as you can.  You need to set some standards that everybody has to play by the same rules so the good the actors are in fact, taken care of and they do the right thing.  And that helps weed out the bad actors.

I’m convinced that most people don’t want to poison grandmas and little kids.  And that they really are trying hard to do it, but there are glitches in the system, there are economic incentives to do other things, and I think some minimum standards working with—the State Department of Health has done a lot working with them.  We just now have to put it in perspective.  And one other thing—it may seem like a big issue.  It may seem like it’s too much to deal with.  But, let’s put it in the context of the tipping point that Caroline said.  From 1993 to 2002, almost all of the work in my office was hamburger related E.coli cases.  In 2002, there was a 19 million pound recall of ConAgra beef, 40 people sickened in multiple states and one death.  Since 2002, the number of E.coli cases that I have seen come into my office, hamburger related E.coli cases is absolutely fallen off the desk.  It hasn’t happened.  And as the Wall Street Journal mentioned to me, it appears that fresh spinach and lettuce is my growth industry.  I think it’s time for you to stop that growth industry in my office in the same way the federal government and the industry collaborated in 2002 to change the tipping point in the meat industry.  I think that time is now for you to do that.
SENATOR FLOREZ:  Let me just turn, and I know you both have previous engagements, we want to keep that, on the water issue.  And I think you mentioned earlier the importance of audits and inspections.  But, I think you heard very clearly that when we got to the water issue we kinda hit a void in terms of having someone at the table saying we’re responsible other than, if you will, discharge or waste.  What did you make of that?  Maybe you can put it in some context for us.  And I know we’re going to talk about that a little later in this hearing.
MS. DeWAAL:  Well, I was a little worried.  I was back in Washington when that happened, because suddenly it was like no one’s in charge.  I mean, who’s in charge of the safety of the water that’s being used?  And it appeared to me that no one here is in charge.  So that needs to be clarified.  But, there are tremendous issues regarding the water, regarding the flooding from adjoining fields.  And they couldn’t identify which fields at this late date.
In addition, you know, there is some indication that irrigation water may be coming from an aquifer which is being mixed also with potable water mixed with sewage effluent.  If that’s happening, that should stop.  We shouldn’t be using that kind of water to irrigate food crops.  It’s not meant for that and it’s not safe for that.  so I would urge that the water issues in the Salinas Valley be reviewed quickly and that practices that may lead to additional outbreaks should stop.  I mean, you need to cut off the spigot and we may not know which spigot it is yet, but you need to go in there and make sure that you don’t have more outbreaks, because it will, it could stop the viability of Salinas Valley as a growing region.

SENATOR FLOREZ:  Thank you both.  Okay, let’s move on to Panel 3.  We have the Western Growers and California Farm Bureau, Grower-Shipper Association of Central California, and Triple B Corporation, I believe, and anyone else that would like to fall in this category.  Good morning and I do have a lot of questions, but I think in fairness as we’ve given the advocates some time to just give us their overall take, I’m going to allow you folks to do the same, so if you start I’ll follow with some questions.
MR. DAVE PUGLIA:  Thank you, Mr. Chairman.  Dave Puglia with Western Growers.  Just take a few minutes and maybe ask my colleagues to say a few words, as well.  As you know, Western Growers is an agricultural trade association with approximately 3,000 members in California and Arizona who grow, pack, and ship more than half the nation’s fresh fruits, nuts and vegetables.  With me today is my colleague to my right, Hank Giclas, Vice President for Science and Technology. Every member of our industry shares the deep concern for all of those who’ve been taken ill, obviously, in this contamination, and it’s particularly difficult, because our industry has been so active over the years in developing and implementing good agricultural practices and processing practices to reduce the occurrence of food-borne illness.  But, what we don’t yet know exactly what went wrong in this case, we do know more can be done and we’ve heard a lot about that already today.
Our goal as an industry is zero outbreaks.  And we’re committed to making continual progress to that goal.  From our perspective, the issuance of the health advisory by the FDA was highly effective in clearing the market of all spinach and allowing the FDA and DHS to move forward with their investigations to narrow the scope in a timely manner.  FDA communicated to us their intention to issue the advisory on September 14th and asked us to alert our industry and our members which we did immediately.  The effect of the advisory was immediate and it was widespread causing consumers to discard or return spinach and retailers to pull spinach from their shelves.  

At the farm level, all harvesting and processing halted immediately and is only now resuming, although expectedly, at a much lower level.  From the day the public health advisory was issued, our association and others began an intensive period of communications with FDA, CDC, DHS, and CDFA to assist with the investigation and to keep everybody in the industry apprised of their progress.  We also began formulating steps that would help non-implicated spinach producers return to the market at the right time.

Western Growers and our partner trade associations, the Produce Marketing Association, United Fresh Produce Association, and the Grower-Shipper Association of Central California have developed a technical plan for resumption of spinach harvesting, processing, and shipping that calls for several steps to be taken before returning to the marketplace.  These elements include 1) a super scrub process to break down and sanitize all equipment used to harvest, transfer, and process spinach, 2) immediate testing of all irrigation and processing water for E.coli 0157:H7 prior to harvest and packaging—
SENATOR FLOREZ:  I’m sorry.  Can you hit that last point again?

MR. PUGLIA:  Sure.  Immediate testing of all irrigation and processing water both for this strain of E.coli 0157:H7 prior to harvest and packaging.  And this element includes testing of both well water and reservoir water supplies.  Crops irrigated with water that has tested positive or to be destroyed in corrective actions to be taken prior to harvest.  3) Certification that animal manure-free soil amendments have been used and where animal manure has been used in soil amendments, certification that testing has been completed that demonstrates a negative result for this strain of E.coli prior to harvest.  

And finally, 4) pre-harvest food safety field inspection to verify the safety programs assessing areas of potential risk have been adhered to.  The technical plan for resumption of spinach operations in the three counties implicated has been developed in close consultation with the agencies.  And it’s our belief that virtually every spinach grower and processor in the region has implemented or is now implementing this plan in large measure because buyers have asked for assurances that these steps are being taken.  

The industry associations have also held discussions with federal and state agencies about the potential value in creating a process verification system that would enable the agencies in this case, CDFA and USDA, to jointly conduct audits and inspections to affirm the implementation of these four elements.  

Mr. Chairman, you’ve also gone back and looked at development of practices over time.  I think that it’s worth noting that as you look back at the original good act practices that were developed, implemented by FDA in 1998, those really came from Western Growers.  We were the ones who created the template and most of the elements that ultimately resulted in those good act practices adopted by FDA.  And I say that not because it’s the answer.  Clearly there’s more to be done.  But, I say that as a statement of our intent, our motivation, to work with the agencies, to work with this Legislature and with you to continue to improve what we do.  Obviously every spinach producer, every grower in California and throughout the west, frankly, understands that this consumer confidence crisis is a direct threat to the long-term viability of the industry.  And they take great pride, as you know, coming from the area you do, in providing a product that is nutritious, that is healthy, that is safe, that is so important to our national campaign to address obesity and nutrition issues right now, that they feed to their own families.  They’re third, fourth, and fifth generation farmers who take great pride in what they do, and this has shaken everybody’s confidence, not just consumers’ confidence.

So, as a statement of motivation, we share your goal in protecting the viability of this industry for all the good that it does.

SENATOR FLOREZ:  Great.  Thank you.  

MR. PUGLIA:  I’d like to ask Jim Bogart . . .
MR. JIM BOGART:  Thank you, Mr. Chairman.  My name is Jim Bogart and I’m President and General Counsel of the Grower-Shipper Association of Central California.  Growers, shippers and agricultural trade association representing approximately 300 growers, shippers, packers, processors, and other businesses affiliated with the agriculture industry in the California counties of Monterey, Santa Cruz and San Benito, as well as Santa Clara.  The Salinas Valley prides itself on being at the forefront of new technologies and innovations that improve upon our ability not only to provide three-quarters of the country’s produce in the summer months, but equally important, improve the quality and safety of the food we produce.
We share with everyone the deep sense of sorrow for those who became ill as a result of this outbreak.  Salinas Valley farmers are proud of the safe and nutritious fresh produce they provide day in and day out, year after year to all of America.  That people became so sick from eating our produce is something we will never set aside or forget.  Nevertheless, I have been asked repeatedly almost from the first day of the outbreak to describe the economic damage that has resulted and is continuing from the outbreak.  There is a time and a place for a discussion of the actual damage in terms of dollars and jobs, and I trust that this committee and this Legislature will take that up at the appropriate time.  

For now, suffice it to say that we have seen a devastating blow to the economy of the entire region dependent as it is on a strong fresh produce industry, all of which leads to the message I really want to deliver today as one who has been wrapped up in this crisis at the local level from Day One.  Every one of my members understands that the best way to recover the confidence of the consumer is by redoubling our efforts to provide a safe and healthy product.  From a ground level, my members are energetically implementing the technical plan for the resumption of spinach harvesting and shipping that Mr. Puglia described.  In fact, from the moment the health advisory was issued, my organization worked effectively and closely with FDA, DHS, CDFA, and others to ensure that every grower, shipper, and processor understood the need to halt spinach operations and the need to assist those agencies in the investigation before embarking on a plan to resume operations for non-implicated producers.  

I’m confident that every one of the federal, state, and local agencies involved would affirm that our members and our organization responded immediately and effectively to the issuance of the health advisory and the initiation of the investigation.  But, in the long run, our ability to advance our food safety effectiveness will be limited without new guidelines that flow from sound, scientific research that helps us better identify risk factors from farm to fork.  We strongly agree with others appearing today who have suggested that one of the most meaningful things the Legislature and the Governor could do coming out of this situation is to provide funding for the sensible research projects that have been identified by the Western Institute for Food Safety and Security.  The growers, shippers, packers, and processors of the Salinas region have led the way in cooperating with and working together with FDA, California Department of Health Services, the California Department of Food and Agriculture to increase the safety of our produce from our region.  We will continue to come to the table as we have today in the interest of a healthy Salinas and a healthier America.  Thank you.

SENATOR FLOREZ:  Thank you.  Any other statements?  

MR. GEORGE GOMES:  Mr. Chair, my name is George Gomes.  I’m with the California Farm Bureau.  California Farm Bureau represents about 34,000 growers in California and all of our spinach growers, their employees, their customers have been negatively impacted by this and we regret what has occurred with the outbreak.  The three impacted counties of Monterey, San Benito, and Santa Clara grow just over 15,000 acres of spinach.  And California provides about 75 percent of the spinach grown in the U.S.  Though the FDA advisory has been lifted, we take this issue very seriously and our members are still dealing with the question of what went wrong and how can they reassure their customers that the product is safe.  That’s foremost in their minds.   
Many of our growers found out about the recall and the FDA advisory to not eat raw spinach about the same time the general public did.  But, obviously, they immediately halted harvesting operations and waited for additional information.  In the meantime, we have been working directly with all of the public and agencies as well as other entities that are trying to determine what went wrong and what our farmers need to do in response to this situation.  Our Farm Bureau board of directors has met for several hours on the issue trying to figure out how we can assist in the research and what science is necessary to try and provide prevention of this in the future.  

We continue to communicate with the counties that are implicated to review their existing agricultural practices to try and avoid any further reoccurrence.  Family farmers are aggressively working to step up testing procedures with the stepped up testing issues that may come up that need to be addressed.  We think those all need to be transparent.  Though we still need to understand and evaluate exactly what happened, farmers are enforcing existing agricultural practices and have taken on additional practices to ensure better food safety.  

We’re focused on reducing any potential risk and what we consider five areas.  We talked about the three Ws, the workers, the water, and the wildlife, but we also consider soil amendments an important component of this as well as equipment sanitation.  California family farmers have always been food safety leaders.  Now they are working harder on bringing on an even higher rigor to their practices.  Everyone needs to follow the appropriate good agricultural practices 100 percent of the time as has been indicated already.  We can leave no doubt about food safety of what we produce.
In order to show our commitment to food safety, farmers and processors will be doing more than ever and that means using the best science that we have learned from this outbreak in order to improve our practices and leave no doubt with consumers.  Correcting problems at the source either on or off the field before they become an issue in the food chain is an important way to ensure the safety of the nation’s food supply.  Ensuring we have identified the necessary good agricultural practices and a means to verify the use of those practices will help restore consumer confidence.  

It is important we further define the practices we can do on and off to reduce the risk.  The issue of when and how pathogens are introduced is one where we need more answers.  Fresh produce processors do not have a kill step for bacteria that is in other food processing areas that seriously reduces the E.coli outbreak risk.  Continued investment in research is necessary to further enhance the best agricultural practices that will reduce or eliminate those risks.  Any new program must be designed so that all growers can comply regardless of the size of their operation or focus of their marketing.  Any program must produce results based on the latest science and provide long-term assurances that our food supply is safe.  
We recognize that for a plan to be effective, it must be uniformly applied and verifiable.  Farm Bureau will work to increase education to our members on practices that they can do on the farm and encourage their participation.  Even if we don’t have all the answers, we’re working to determine what we can do today to ensure that our food is safe.  

SENATOR FLOREZ:  Great.  Thank you.  Can I ask a question now?  Appreciate it.  Anyone else?  Let me try to go through these sequentially.  You’re part of the equation in my view.  We had the administration earlier talk about what they might term a partnership or a checking in as I call it, with the industry.  And I guess the first threshold question I have for you is do you see this as a crisis or is something that’s manageable?

MR. PUGLIA:  Well, I think we see it as both.  I mean, I think there’s no denying what occurred here is a crisis.  We believe it’s manageable.  As others have just stated, one of the keys long term we think rests in research because we do have hundreds, maybe thousands of points of potential contamination of the fresh produce chain many of which we don’t fully understand in terms of how pathogens can be introduced, how they can be prevented from introduction, steps that can be taken.

SENATOR FLOREZ:  Okay, I guess what I’m saying—so this isn’t just a yearly write off, in other words, so it’s a—

MR. PUGLIA:  Absolutely not, absolutely not.

SENATOR FLOREZ:  -- tilling over and let’s move onto the next. 

MR. PUGLIA:  Absolutely not.  Absolutely no.  

SENATOR FLOREZ:  Okay.  And from a perspective of regulation, I think you’ve heard us banter that around this morning.  Your perspective, industry overregulated, under regulated, just right?  What would you term it in terms of these types of outbreak issues?
MR. PUGLIA:  Well, as I said earlier I think that the development of the first round of good ag practices in ’98 was a seminal event, if you will, but that we have to be committed to continuing the evolution of our practices relative to food safety.  Now as this—

SENATOR FLOREZ:  Do you want to answer my question?

MR. PUGLIA:  I’m there.

SENATOR FLOREZ:  Over regulated, under regulated?

MR. PUGLIA:  Well, I think it depends on the area.  In this area, I think that we need to see first of all hopefully soon, the results of this investigation, because I think that’s going to point the way, frankly.  Somebody said earlier that our goal is, I think Dr. Farrar said, 100 percent of the farms, 100 percent of the time.  If we can’t ensure relative to a specific area of vulnerability identified by the agencies that we can get there.  Then that’s something we have to look at, Senator.  I don’t think anybody up here is going to say no way, no how should we entertain the notion of regulations.  

SENATOR FLOREZ:  Okay.  Let me ask a question.  If you were to come out with these outstanding solutions, let’s say that this has really gotten people to a point particularly from some of the companies in the Salinas Valley to a point where these are really, you know, if you will, self-regulatory jewels. I mean, in other words, they stand out.  Is there any hesitation from the Farm Bureau or the Western Growers to take that and simply put it in statute?  I mean, simply say that if everyone agrees in the industry that these are so good that we would have California’s own, if you will, regulatory standard that matched what industry itself produced?  
MR. PUGLIA:  I think it depends which elements we're looking at.  Some of these, some of the practices and standards that have been put forth have necessary flexibility depending on different regions, different environmental conditions, and so I think that’s the challenge if you sort of want to sort of take what’s been produced that has to have that flexibility for different regions and environmental conditions and flip it over to statute, that could be a challenge.
SENATOR FLOREZ:  I gotcha.  Okay.  And would it be any more of a challenge than looking at agriculture from an air quality point of view where you have some farms that are in a really tough areas, you know, extreme areas and some farms that are on the coast that aren’t necessarily in extreme areas.  Will we make distinctions with the types of regulations based on their geography, topography, runoff issues, I mean, Central Valley, dry, different type of place.  Salinas, completely different place.  I toured a spinach farm last week.  Flat.  You know, different issues.  Beds aren’t, you know, 80 inches or 40, you know.  We watched the actual planting of the seeds for the next—I mean, a whole bunch of different issues as you mentioned.  And I think the Western Growers and Farm Bureau’s in a tough situation, because you can’t blanket with a one size fits all regulatory framework, but is there a way to maybe parse that so that we know that there are certain hot spots that say Salinas and in essence, they would have a higher standard, a more enforceable audit type of—you mentioned, you know, the belief that audits ought to take place.  I mean, is that a place with our limited resources we ought to distinguish or it is something we can blanket?  Sorry to kind of go around in circles, but I’m trying to figure out a way from a regulatory point of view, and you haven’t said you liked regulation, but I’m just kind of asking, you know, from my vantage point, is there a way to parse that?
MR. PUGLIA:  My momma raised me smart.  I’d like to think that, anyway.  I don’t know that there is.  I think, you know, in some respects, because we are still forced unfortunately to speculate about what’s wrong in Salinas, and what happened here.  It’s I think risky to try and parse that question.

SENATOR FLOREZ:  Okay, well, I mean, the reason I parse it is that, you know, it’s somewhat unfair.  I mean, I represent Fresno County, as well, and you know, we grow lettuce there, and you know, something happens in Salinas and nobody can buy it.  No one will buy lettuce, you know, in some places.  And even though it may be a different topography, the industry lives and breathes by the good nature or the practices of even members in other places.  And so, you know, I mean I’m pretty clear if we were to do it from a market point of view and I said this was lettuce and spinach grown in Salinas and this is lettuce and spinach grown in Fresno, and this says Fresno County and this says Salinas, I’m pretty sure what consumers would buy.  And I don’t think we would move in that direction, but I think the point is being made that the lowest, the weakest link in this particular is place we have to have the most attention.  It’s not fair to the, you know, let’s say the farmer that has food grown in Fresno County and it’s perfectly fine doing what they’ve been doing.  Any thoughts on how you as an organization manage that particular distinction between regions and what you do in a situation like this?  You must have very interesting conference calls trying to figure out what to do and what not to do.  
MR. PUGLIA:  Yeah, we do have interesting conference calls.  I think that, you know, I don’t want to sound like a Johnny One Note, but at risk of doing that, you know, you mention for instance the differences in topography between some of your constituents, Fresno County, and the Salinas area.  That is a suggestive pointer to a potential smoking gun, if you will.  But, we still don’t know that, and I think that’s why you’re going to keep hearing people say there’s so much research in the queue that the Western Institute has suggested is necessary to be able to develop solutions for whatever remedy may be called for in that region, but I think we would agree with you that the attention needs to be focused there however we choose to do that.
SENATOR FLOREZ:  Okay.  Let me ask you a question in terms of the, some of the growers I talked to, let’s say in Kern County.  You know, because many of them produce for processors, processors have a high standard.  And a lot of them say I wouldn’t even touch water with effluent or may not even touch certain types of soil amendments.  And the processor seems to have like a lot more power than even state government.  And a processor says I just won’t buy it.  Given—is that your take, I mean in the end of the day, is this economically driven from a processor’s point of view for growers, or does government, can we just be as tough and say we just don’t think you should grow, either?  But we don’t do it for economic reasons.  We do it to level the playing field, if you will.  Some people like chlorinated washes, some people don’t.  You know, we have, if you will, folks who grow in certain areas that use a chlorinated process or some who grow organic and organic says we’re not going to use it.  And there’s these big inner turf battles between the industry.  But at the end of the day, what we care about in government is just a safe product.  And so how do you kind of manage through those types of growers, organic and non-organic and these types of situations?

MR. HANK GICLAS:  Senator Flores, my name is Hank Giclas with Western Growers for the record.  I think, you know, you  make an observation that we have been discussing, you know, for now, going on two years with DHS and FDA, and that is in essence, you know, the marketplace is really dictating a lot of these practices.  The processors demand, you know, certain requirements from the growers who feed into their system and in turn the retailers are demanding of the processors that you have to have these programs in place.  And we’re seeing that now in reaction to the short term technical implementation plan that we put forward for spinach, you know, as a result of this particular outbreak.  And I guess to the question of you know, can we take those types of systems and just put them right into a regulatory framework in the state--that’s a conversation that is now, you know, sort of shifting into the agricultural industry and we’re beginning to really talk about that frankly.  And I think you’re seeing people on both sides of the equation.  Some that endorse it outright and others that you know, are still resistant to regulation for whatever reasons.  And I think, you know, our commitment from the standpoint of the trade associations, the Western Growers, is we need to engage in that and find out if that’s the right solution.  I would say one thing that’s important and was derailed, if you will, in the context of this particular outbreak was this lettuce safety initiative that had been started by DHS and FDA, because we supported that, we endorsed it and we were asking for them to do that.  And part of the rationale behind that is you know, do we have a good set of commodity specific guidance or good agricultural practices that have been developed by industry, or do we have a failure on the part of select, you know, operations to implement those?  You know, there’s a fundamental question there.  Is it a compliance issue or is it a, you know, is it a good ag practices issue?  And we don’t know the answers to that.
SENATOR FLOREZ:  Well, let’s get to that.  You know, obviously I’ve been making mention of this report, the commodity specific food guidelines that mention to the Administration in terms of checking in.  I mentioned to them five separate occasions they’ve asked, you know, the Western Growers for example, you know, to work with them.  Apparently they’re partners in an assessment.  And yet the assessment hasn’t been completed.  And I guess from our vantage point does the assessment at this point need to be completed or are we pretty clear what needs to just occur from your vantage point, or is this one thing that we’re going to wait ‘til, if you will, after the studies are completed?

MR. GICLAS:  Well, again, I would have, I think, you know, we have to, you know, we have to have constructive, frank dialogue about, you know, what can we do with the information we have at hand today?  And I’ll move that forward.  I think there is going to be information forthcoming whether it’s through these assessments that have been asked for and yet are incomplete, or whether it’s through information that we learn as a result of the completion of this investigation or the 2005, you know, investigation of that outbreak when it’s finally published.  There’s going to be a need to, you know, refine either the good ag practices that are being implemented today or the approach that we take for making sure that they’re, you know, implemented 100 percent of the time by 100 percent of the people.

SENATOR FLOREZ:  Gotcha.  And I guess the question is how do we get to that sort of standard ultimately where people feel that they have to comply?  Let me ask a question.  I mentioned ’98, 2004, the many warnings California has had, letters to DHS, the letters to our ag department, and at the end of the day, it seems as though, if I could characterize what the Administration was saying is that we’re working with our partners, you know, the Western Growers and the other ag groups, to come up with as you’ve mentioned just right now, Hank, the better way to do that.  Is that, in essence, saying and agreeing with the FDA when it says we don’t have to wait and actually know the cause.  We can actually start to work on this.  The FDA said we can’t, you know, what isn’t acceptable is that we can take action ‘til we know the cause.  Is that unacceptable, I mean, that’s what FDA said.  And I’m just wondering how do you view that statement?  FDA seems to be saying we’re not going to wait for every single study to point to, you know, the wild boar that we bring in here and say this was the cause and, you know, let’s move on to other issues.  I mean, people have accused, if you will, this committee through the process of doing this trying to find scapegoats, and I just think it’s ironic because, you know, at some point we're trying to follow real, if you will, soil types of issues, water types of issues, equipment types of issues and there are those who are saying it has everything to do with a wild boar hunt and we’ll be able to call this thing a day.  It just seems to me, you know, all of these things should be on the table.  
But, I guess what I’m asking is that given that we have this report, given that we’ve asked you to, in essence, supply, there seems to be something lacking in terms of the compliance aspect.  We seem to know general parameters of what we need to do, but somehow that isn’t getting through or is it?

MR. PUGLIA:  Well, I don’t think we know relative to this investigation, but I think also if you look back at the development of good ag practices, the development of commodity specific guidance, the implementation of those, the push out to all of our members as trade associations to fully implement those things, all of that was done short of concrete research that identifies with some specificity the point in the food chain that are truly the most glaring as vulnerabilities.  So, I don’t think that it’s fair to say that there’s a lack of urgency with regard to compliance.  I think that we’re, all of us collectively, moving as quickly as we can.  We always like to move faster.  But, moving as quickly as we can in some ways in the dark, because we just don’t have all the science that we ought to have to pinpoint, as Dr. Farrar said earlier, we want to make sure that, you know, when we put practices in place, we expect compliance however we choose to ensure compliance whether that’s field inspections or something else, we have to be looking at the right things, otherwise we're shooting in the dark.
SENATOR FLOREZ:  Okay, but at the end of the day, why would a consumer have any confidence in an industry designed plan?  I mean, why would a consumer feel that any industry designed plan would be any better than what has gotten us 20 outbreaks later?

MR. PUGLIA:  Well, you know, any plan that we put forward is vetted with and worked in collaboration with, and hopefully accepted by, FDA, DHS, and other agencies.  And I think, you know, the consumers are going to look for their collaboration with industry their satisfaction that those plans are satisfactory to assure them.

SENATOR FLOREZ:  Okay.  And Hank, let me just ask you a science question if I could.  You know, one of the things that we were looking at prior to this hearing is that in the 1998 FDA came out and gave a guide and it talked about, you know, hazards for fresh fruits and vegetables.  And one of the principles in the document stated that, let me just, bear with me for a moment, quote, “prevention is favored over reliance on corrective action once contamination has occurred.”  And I guess would you agree with that principle?  I mean, that basically prevention should definitely be where we should be at versus corrective action where we’re at today.  I mean, is that the principle that we should follow?
MR. GICLAS:  Well, that is the principle that we are following and we have to follow that in absence of a definitive “kill step” that’s available to, you know, to other commodities.  I mean, when salmonella was an issue in almonds, they developed a kill step in response to that.  And beef, I would argue, you can cook that.  And with our commodities, fresh produce, you know, in absence of a definitive kill step that can be employed, which maybe a silver bullet that this industry needs, but the research isn’t there yet.  We have to focus on prevention and that’s where all of the guidance has been developed historically, is what can we do to minimize any potential for contamination before it gets into the product and onto the plate.
SENATOR FLOREZ:  Okay.  The other principle that was in there was to minimize the potential of contamination from water used with fresh fruits and vegetables.  We talked about that a bit.  That’s another statement you would agree with, correct?

MR. GICLAS:  Yes.

SENATOR FLOREZ:  Okay.  And then the last one was accountability at all levels of the agricultural environment is important to successful food safety programs.  That’s another principle you folks would probably agree with as well?
MR. GICLAS:  Yeah, we do agree with that and I think, you know, our historic discussion with the FDA and DHS and this is one of the things that, you know, we need to change the discussion about I think to a certain degree.  Our historic discussion has been, you know, that that regulatory program exists, but it’s a market-driven regulatory program.  I mean the processors are not going to allow you to supply, you know, a product that has not been audited by a third party auditor, and assured that it is being produced with, you know, the good ag practices or commodity specific guidance or the FDA guide itself.
SENATOR FLOREZ:  Okay.  And given all those principles, I guess, and I’ve been saying this for a little bit, and I guess we’re all waiting for this study or the investigation to be completed, but one of the things that we were very concerned with in terms of taking off the table, one of many, was the whole waste water issue particularly in Salinas and the Valley and trying to figure out, ultimately, you know, given that we know that waste water contains a certain amount of bacteria, given that it’s difficult to kill that E.coli in many cases downstream that can regenerate, and you know, the question comes from us, are we really minimizing any contamination at all.  And if we know that, then why do we allow for the irrigation of edible crops with this type of waste water.  Any thoughts on that?  I mean, I know some growers process driven, processor driven won’t do it, and yet we have regions that do.  Any thoughts from you on that?

MR. PUGLIA:  Well, I know you have folks on the next panel that can speak to this better than we can in terms of the standards that are in place for treatment of that reclaimed water.  My understanding is that the standards are quite high relative to Monterey County I can’t speak to other areas.  But, you’re right.  If we don’t have those high treatment standards in place that satisfy the buyers and the processors, that water won’t be used.  

SENATOR FLOREZ:  Okay.  And I think the Farm Bureau mentioned, you know, soil and equipment, and I know there has to be a certain standard in terms of washing down that equipment with certain types of water there has to be certain standard in terms of, you know, irrigation and soil amendment.  But, I guess the question I have is is that standard consistent, I mean, is that water the same that we use for irrigation as we would for later steps in the processing sequence if it indeed is washed?  Or is it a different type of water?

MR. GICLAS:  There are definitely different types of water, but the commodity specific guidance, you know, that’s been developed really speaks in detail to, you know, the level of water quality that’s necessary in different stages of different operations.  And one of the things that’s very clear in that document and in others is that, you know, when you’re washing surfaces that have direct contact with food or when you’re applying water directly to—

SENATOR FLOREZ:  Let me ask a question then, so I’m clear for the record.   Recycled waste water is not used in the washing of edible crops.  Is that a correct statement?
MR. GICLAS:  Well, it’s, it is definitely not recommended in commodity specific guidance.  It’s not a practice that’s endorsed by anybody that I know.  Can I say definitively it’s not done?  I don’t, I can’t say that.  

SENATOR FLOREZ:  But, in practice you probably would recommend that it’s not—

MR. GICLAS:  Yeah, absolutely, we would recommend that.

SENATOR FLOREZ:  And I guess what I’m confused about is that same water, we’re talking about the next panel, but you can’t wash your product with that, your edible crop at least, but it’s okay to irrigate with it.  I’m just trying to understand why that same set of water is different in one case for irrigation and not the same in terms of the washing of product.  And what happens that makes it any different?

MR. GICLAS:  Well, and I, you know, I probably misspoke.  I mean, there are, you know, water quality standards that I think the next panel can speak to better than I can.  But, our recommendation for water that comes into contact with, direct contact with a crop, I mean, irrigation is not necessarily in direct contact with the crop.  It can be, but it is not always.  But, our recommendations for those waters is that they be of a certain quality, and that’s embodied in the ____.

SENATOR FLOREZ:  Yeah, the EPA standard water basically, right?

MR. GICLAS:  Right.

SENATOR FLOREZ:  And yet the, or the EPA standard does apply to the irrigation water or it doesn’t?

MR. GICLAS:  I don’t know that there, again, it’s a question for the next panel. 

SENATOR FLOREZ:  Sure, okay.  I’ll ask it next.  In terms of the issue for the Western Growers in terms of getting most of this done, you know, you heard me talk about worker sanitation and worker movement and I was on a farm where there were some folks who, you know, talked about sometimes the movement of these and it’s kind of a worker issue, as well.  You don’t want the workers to walk far away, but at the same time if you move it too close to the field or you take it into the field to make it easier for workers, you have possible contamination issues.  I mean, where would you fall in that?  We need stronger regs or something of that sort to keep the—

MR. PUGLIA:  I think when you look at that, Senator, I had not heard that from any of our members and I don’t know if my colleagues have, but the issue of a potential slosh over or a tip over even, I hadn’t heard that so I was very interested when you brought that up.  But, I think it’s something that we want to have a discussion with our membership about and, you know, I think it’s something we need to look at in terms of adding to the existing regs.  
MR. GICLAS:  I would just again, going back to the guidance that we have, you know, worked in concert with industry members to develop, there are strong recommendations, you know, to keep sanitary facilities whether they’re, you know, latrines or for hand washing, etcetera, well out of the field to clean them way away from areas of production, and in the event that there was some kind of a spill or a tipping, we would recommend that that product doesn’t be harvested.

SENATOR FLOREZ:  Would it surprise you if I showed you a picture of one of those in the middle of a field, in the middle of a spinach field smack dab in the middle of it?  Would it surprise you?

MR. GICLAS:  I would be disappointed.

SENATOR FLOREZ:  Okay.  Alright.  Okay, gentlemen, thank you very much.  Appreciate it.  On to our last panel.  And I’m going to just take a one minute break and the next panel can come on up and we’ll go ahead and start.

Go ahead and get started.  Thank you for the moment.  I appreciate it.  Let’s go ahead and start with our water panel.  I want to thank everyone for being here.  Obviously, I’ve raised some issues in terms of process sewage waste water.  We’ll call it different things, but the issue simply to me is the irrigation used to grow in Salinas Valley particularly, and I don’t think it’s too far fetched to look at, if you will, one of the largest sewage waste water irrigation programs in the country.  The issue of sewage sludge being used on farm land is an issue for me, and I’d like to explore that today, particularly sewage effluents that’s used for the purpose of growing edible crops.  And I’d maybe like to get some clarity on that today.  

I know, as I mentioned earlier, there were issues about trying to find quotes, I guess, from some folks about finding scapegoats for the current crisis, and I’ve gotta tell you that what we have tried to do through this hearing is try to maintain a posture that we can’t rule anything out and that we ought to, obviously, move through everything from wild pigs to water, and hopefully today we can do that, at least on the water side.  And I want to thank you all for being here.  I don’t know if you have a statement, but if you do, we’d be glad to hear it.  And I do have some questions.  I’ll leave it to you.  Questions okay?

UNIDENTIFIED:  (OFF MIKE) 

SENATOR FLOREZ:  Okay.

UNIDENTIFIED:  (OFF MIKE)
SENATOR FLOREZ:  Please.

MR. CURTIS WEEKS:  (OFF MIKE)  Maybe, some bits of information for background.  There are approximately 550,000 acre feet of water used in the Salinas Valley for agriculture each year.  About 97 percent of that water comes from groundwater.  Monterey County is, if you will, self sufficient relative to its water resources.  It does not receive any state or federal water either from the aqueduct or from any of the other projects.  We operate and maintain Nacimiento and San Antonio Reservoirs to recharge our groundwater basin and with regard to recycled water, that three percent that we’re talking about is principally the recycled water, it’s used on approximately 12,000 acres in the north end of the Valley that are a part of the 240,000 acres that are farmed, just to give you some background so we have an idea kind of the magnitude of the issues that we’re talking about.  I think it’s important to frame it in that context. 

SENATOR FLOREZ:  Let me start off with some questions on the waste water treatment plant irrigation facility in Monterey County, if I could.  Now can you describe that treatment at the facility in terms of being any different than any other waste water treatment facility?

MR. WEEKS:  In terms of being different, it provides recycled water that meets the State Department of Health Services Title 22 requirements.
SENATOR FLOREZ:  Okay, is there anything different in terms of utilizing your treatment center for agriculture use?  Do you do anything different?

MR. WEEKS:  Yes we do.  We do quite a bit different.  And if I can, it’s a recycled water facility, so it’s a tertiary treatment plant.  That means we essentially add chemicals.  We allow a flock to form.  We run that through a filter.  And we chlorinate it for disinfection purposes.

SENATOR FLOREZ:  You chlorinate it for about two hours?

MR. WEEKS:  No.  

SENATOR FLOREZ:  How long do you chlorinate?

MR. WEEKS:  I’ll get there in just a second.

SENATOR FLOREZ:  Sure, go ahead.

MR. WEEKS:  That part of the process is pretty typical for tertiary treatment.  That is, we treat it in a very similar manner to the way in which we make potable water.  We add the chemicals, create the flock, we filter it, and then we disinfect it.  After the disinfection time frame, the time frame of the two hours that typically come from a waste water plant, we roll that into an 80 acre foot pond where it receives additional contact time with chlorine.  And some of the principle differences that we’ve recognized that this water is going to be used for food crops, so what we’ve done is we’ve essentially backed from the field into the treatment process to find what kind of chlorination levels would be the best and most efficient and effective in terms of doing the disinfection that’s necessary.  So what we do is we actually sample out in the field from the distribution system itself, make sure that we still have a chlorine residual in our recycled water, and then we look and make sure that we maintain chlorine contact throughout that whole time period, that whole process..
So we probably chlorinate on the order of about three to four times the normal rate and we have a chlorine contact rolling in that 80 acre foot pond of about 10 parts per million of actual chlorine that does disinfection.  So the idea is the difference, the principle difference is there’s additional contact time, there’s additional levels of treatment, and there’s a maintenance of that, if you will, disinfection all the way to the field.  

SENATOR FLOREZ:  Okay, and that’s, just so I understand that very, that process you mentioned, that’s to destroy bacteria and germs that would be destructive in terms of this type of product, correct?

MR. WEEKS:  Oh, sure.  You know, I think the principle issue is that we’re recognizing we’re creating food crops with that water and we have to have safe products.

SENATOR FLOREZ:  Okay, given that, are there bacterias that are chlorine resistant?

MR. WEEKS:  Are there bacterias that are chlorine resistant?  Well, I brought some data that I would like to share with the committee for you.  

SENATOR FLOREZ:  How about just a yes or a no?

MR. WEEKS:  You know, I’m not a bacteriologist, so I’m sure that there are some organisms that have higher resistances than others.  We do know that E.coli 017H7 is a fairly acidic resistant, acid resistant type of bacteria.  We also know that it’s basically of a bovine origin.  So it’s very unlikely that we would see 0157:H7 in our waste water, because our wastewater comes from humans.  And if we had an outbreak of 0157:H7 in our population, we’d see that on the medical side of the equation.  We’ve done a significant amount of testing for 0157:H7 and have not found it either in the water that comes into the plant or in the effluent that goes out to the fields.
SENATOR FLOREZ:  Let’s talk about that.  Is that wastewater then tested daily?

MR. WEEKS:  It’s tested continuously at some levels.  Certainly for E.coli, because the E.coli test takes some time.  It’s tested daily.  

SENATOR FLOREZ:  Okay.

MR. WEEKS:  And we also test—

SENATOR FLOREZ:  Is it during maximum load?

MR. WEEKS:  Yes.

SENATOR FLOREZ:  Okay, so it’s during maximum load.

MR. WEEKS:  And, Chairman Florez, if I might, we also test out in the field for that E.coli, and we test for the 0157:H7 out in the field, as well.

SENATOR FLOREZ:  Okay, is this the standard “grab” test?

MR. WEEKS:  Not the specific test for the 0157:H7, no.  It’s not the standard grab test.  The daily test at the plant that are at the point of contact are but we do additional tests which I have data here for you from the Monterey County Department of Environmental Health that takes additional tests out in the pond.
SENATOR FLOREZ:  Okay.  Are you aware of any technology that allows for continuous testing for these pathogens?

MR. WEEKS:  Not specifically.  There are indicators that we use.  The principle ones are to make sure that we have adequate levels of chlorine.  Chlorine, of course, provides disinfection.  As I’ve already indicated, we exceed all the levels for disinfection residuals.

SENATOR FLOREZ:  Okay, so it’s not continuous.  So I guess the question—

MR. WEEKS:  It is continuous.  And if I can, the second test that’s used is turbidity.  And turbidity is the measure of light scatter which is an indicator of the particles that might harbor or contain harmful bacteria.  And that is also monitored continuously.

SENATOR FLOREZ:  Okay.  How do you account for bacterial regrowth?

MR. WEEKS:  Well, in the case of our distribution system, we would anticipate that there is a potential for regrowth.  But, as I’ve indicated through the differences in the ways which we process this waste water, this recycled water, we actually do additional testing out in the field to confirm that we’re not getting the regrowth in that distribution system.

SENATOR FLOREZ:  Okay.  And I guess the issue—the reason I’m bringing it up is that Agricultural Research Service, USDA, did a scientific report that reported treated effluents passes through your type of system.  Actually pass through a model distribution system that saw regrowth of indicator bacteria three or four times the magnitude.  So in other words, here USDA is saying we run it through the same system that you have and we actually see a regrowth of these types of bacteria, you know, four or five times the magnitude.  These are the strong ones that make it.  They’re not destroyed.  They’re kind of knocked out and they come back together.  And even though it may have passed EPA when leaving the actual compliance at the end node actually has the ability to attach itself to roots in the soil of themselves, and I'm kind of wondering, given that risk factor, you know, what would you say about that?  Not worried about it?

MR. WEEKS:  I’m not, not that I'm going to have this one tune to sing, but I keep coming back to it is that we understand that there’s opportunity for regrowth.

SENATOR FLOREZ:  Sure.

MR. WEEKS:  And we look for those bacteria and those harmful actors in our waste water and our recycled water and actually test out in the field where that water’s being applied.  So we’ve done everything we can to make sure that water not only leaves the plant in a very safe condition, goes through this pond and provides additional safety, rolls out into the distribution system that’s tested out in the field to ensure that high quality safe water is used.

SENATOR FLOREZ:  Okay, and how many folks do you have to do all that testing out in the end, the end of the pipe?

MR. WEEKS:  We have a series of technicians that take samples throughout the irrigation season, so I think—

SENATOR FLOREZ:  Okay, you got continuous flow check at the beginning, but at the end where they can actually come back together three or four times, and I assume it goes to quite a bit, quite a few farms.  I mean, how many folks to you have to actually make sure—

MR. WEEKS:  It’s 12,000 acres that receive the water, sir, I’m sorry. 
SENATOR FLOREZ:  What was that?

MR. WEEKS:  I said there are 12,000 acres that receive the water.
SENATOR FLOREZ:  Okay, for 12,000 acres how many folks do you have out there to actually make sure that that end product—

MR. WEEKS:  I think we have three laboratory technicians that perform the lab analyses.  I could confirm that, but I know of at least three.  

SENATOR FLOREZ:  Three.  Three for 12,000 acres.  

MR. WEEKS:  Yes, sir.

SENATOR FLOREZ:  Okay, is that sufficient for you to—

MR. WEEKS:  We believe so.  And as you’ll see in this data that I’m going to provide the committee that we’ve yet to see anything above the detection levels.

SENATOR FLOREZ:  Okay.  What government body regulates your plant?

MR. WEEKS:  Well, the Department of Health Services establishes the Title 22 requirements for tertiary recycled water.

SENATOR FLOREZ:  And when was the last time the EPA reviewed your plan?

MR. WEEKS:  I don’t know.

SENATOR FLOREZ:  Okay.  And in terms of waste permits, what type of waste permit do you have?

MR. WEEKS:  We have a waste permit under the MPDS permits for Title 22 discharge of recycled water.  Now, I’ll want to provide the committee some additional information.  Note that we are a partnership.  Our organization is charged with the managing of the resource that is mostly ground water in Monterey County.  There’s an organization called the Monterey Regional Water Pollution Control Agency that operates the actual secondary plant.  We’ve partnered in developing this tertiary plant for use of this recycled water to augment our ground water, surface water supplies.  So they also have, they being the MRWPCA, the Monterey Regional Water Pollution Control Agency, has a secondary treatment plant, MPDS permit to discharge to Monterey Bay.

SENATOR FLOREZ:  Okay.  Just in terms of bacteria in recycled waste water, is there a level of E.coli that’s unsuitable for agriculture irrigation?  If you find E.coli in the water at certain level as you’ve mentioned, then the water can’t be used for irrigation purposes?  Is there a point where you say, nope, can’t use it?

MR. WEEKS:  You know, Chair Florez, to my knowledge I don’t know that we’ve established an E.coli, whether it be generic, certainly—let me back up.  I would say that there’s a zero tolerance for 0157:H7 just because of the actor that it is and what we’ve seen.
SENATOR FLOREZ:  Sure.

MR. WEEKS:  But, relative to generic E.coli that’s around in our bodies, I don’t know that we have an established standard with any organization.

SENATOR FLOREZ:  Okay.  So if you do find it, can you kill the 0157?

MR. WEEKS:  In the system that we have, we have not found it present in the influent.  We have not found it present in the effluent.  We have not found it present going to the fields.  I’m going to keep coming back to this other piece.  Since this is a bovine generated strain of E.coli, it’s not likely to be in the recycled water.  It’s not likely to be an actor in the water itself.  

SENATOR FLOREZ:  And the reason for that is why, again?

MR. WEEKS:  Well, it’s coming from cows.  

SENATOR FLOREZ:  I know.  You don’t have runoff issues in your area?

MR. WEEKS:  I’m sorry.  We, I thought we were talking about recycled water.  If we want to transition into looking at--

SENATOR FLOREZ:  I want to talk about your systems.  So the only thing that’s going in your system is . . .

MR. WEEKS:  Is, yeah, it’s domestic sewage.  There is no, there’s no runoff.  It’s not a combined sewer system.  The sewer systems in Monterey County are separate.  That is, the storm sewers are one set of sewers and they typically go out to the bay.  The sanitary sewers that collect domestic waste water come into the treatment plant.

SENATOR FLOREZ:  Okay, and in terms of the microbiotics that the body, you know, some of the pharmaceuticals and things that go through our body, those are all captured in your system?  Those aren’t worrisome?

MR. WEEKS:  Well, the pharmaceuticals that I think you’re talking about may be of concern to some of the fisheries issues and we’ve been looking at ways in which to minimize those impacts.  

SENATOR FLOREZ:  Hormones, drugs, detergents, these types of things.

MR. WEEKS:  Yeah.  And those things separate from the issue that we’re talking about relative to E.coli do exist and we are watching to make sure that those actors don’t impact the Monterey Bay Sanctuary particularly.

SENATOR FLOREZ:  Okay.  Have we ever done any additional studies in terms of the back and forth between what you provide for our irrigation water and the actual 0157?  You do it, but I mean, has anyone done it independently?

MR. WEEKS:  The Monterey County Department of Environmental Health has done an independent analysis of the treatment facilities and the tests, as well.  And I have copies of their findings here, as well.
SENATOR FLOREZ:  Okay.  And so from your vantage point, recycled waste water is just as good as any other water when it comes to these types of—

MR. WEEKS:  When it comes to using it for irrigating food crops, it’s safe, it’s a high quality water, and it’s a water that—

SENATOR FLOREZ:  Edible food crops.

MR. WEEKS:  Edible food crops normally eaten raw.

SENATOR FLOREZ:  Why is it that sometimes—I guess maybe I go to golf courses and it says irrigated by recycled waste water.  But, it says, warning avoid with anything that comes into contact or recycled water and then it also says in fact sometimes wash your golf balls with it.  Why would that be okay for a golf course to give that sort of warning and even go so far as to say wash your golf balls, encouraging people to wash your golf balls, but it would be okay for edible plants.

MR. WEEKS:  Well, the signage requirements are part of our health services—

SENATOR FLOREZ:  Okay, but why, I’m just saying the end result is you have warning signs on golf courses, you have, if you will, signs encouraging people to wash their golf balls, and you’re telling me water is safe to utilize for irrigated crops and I just kind of wonder, I mean, just as an average person, I mean, why would I feel that that’s any safer for my lettuce and spinach than it would be if I’m worried about my golf ball and golf courses are telling me to use preventive measures in a sense.  Why?  Can you put it a little louder?  Push the button.  Thank you.

MR. RAY von DOHREN:  We do use recycled water to irrigate the golf courses.  At Pebble Beach we don’t have any signs out there.  The main reason is that it’s a different quality of water.

SENATOR FLOREZ:  Do you have any signs on any of your golf courses—

MR. von DOHREN:  No.

SENATOR FLOREZ:  --beyond Pebble Beach?  So in other words, it’s just fine.

MR. von DOHREN:  It is fine.  There are signs at other golf courses, because different water quality is different.  Some golf courses will use recycled water which is just treated to a secondary level, not treated to a tertiary level.  And that’s allowable in a lot of cases.  In this case water that we use is treated to tertiary levels similar to water that’s used from Monterey Regional, and we also carry a chlorine residual in our water for the same reason to prevent regrowth in the pipes.  It’s the same reason you have chlorine residual in your drinking water supply, to prevent regrowth in the pipes.  Bacteria will regrow in just about any system if it has a chance.  

SENATOR FLOREZ:  Okay.  And from your vantage point just from a policy maker’s point of view, what would I say to a constituent about the benefit of irrigating crops with waste water?

MR. WEEKS:  Well, today in Monterey, I was really glad to hear from our previous panel that they’re beginning to look at sampling and monitoring their irrigation sources.  I can stand up and say with confidence that we test our water that we know its quality and we know it’s safe to use.  Our surface water supplies are used throughout the state.  I can only think of one or two organizations that actually do any kind of treatment or disinfection of surface water supplies.  So relative to consumer confidence, the water that we have is treated the same level as drinking water.  It’s tested and has been demonstrated to be safe.  
SENATOR FLOREZ:  Okay.  Alright.  Let me just ask one more question in terms of some of these being chlorine resistant.  So your answer simply is as long you haven’t caught it yet, you believe your process works. 
MR. WEEKS:   Well, relative to the actors that we’re talking about here today, that’s the E.coli 0157:H7, we have looked for and have not found it.  And relative to the other health standards that our Department of Health Services has established, we’re within compliance and actually provide additional treatment capacity in a few facilities above and beyond what’s required.  So we have taken the standard seriously, and we have actually exceeded it.  So I feel pretty confident about the water quality that we have.

SENATOR FLOREZ:  Okay.  Let me just ask a question about the Monterey County cost for the facility.  That was about $78 million, is that correct?

MR. WEEKS:  That is correct.  

SENATOR FLOREZ:  Okay.  And at this same time, we have Orange  County Sanitation District that’s planning to reinject water to the aquifer with a similar process, but that costs $487 million which is—and I’m wondering why yours costs so little and Orange County’s costs so much given that they want to produce the same type of water that you do.

MR. WEEKS:  Well, actually Orange County’s water is taking another step.  Mr. von Dohren’s plant is also looking at a similar step.  I’ll let him speak to that issue.  But, the Orange County step --
SENATOR FLOREZ:  What is that step?

MR. WEEKS:  It’s actually microfiltration followed by reverse osmosis.  So it’s the energy to push those particles actually through a membrane and taking it to the next level.  If you want to—it’s the fourth level of treatment above and beyond a filtered water.  And it is essentially removing salts from that water.  And then there’s a fairly comprehensive process to move that inland and allow it to perk through their groundwater basin.  So the cost is both in terms of the actual treatment process, the chemical and energy costs, and then some distribution costs, as well.  

MR. von DOHREN:  Yes, that’s exactly what we’re doing.  But, we're doing it for different reason.  We’re not concerned about pathology.  We’re concerned about salts.  Sodium in our water is detrimental to the grasses, so we’re taking out the sodium.  That’s our big issue.
MR. WEEKS:  And I think, if I can, I think Orange County is also concerned about salts, because that water ultimately will be part of their drinking water supply.  And typically as the water moves through our facilities and be delivered at home, we add salts and that’s, those salts ultimately we want to take out, so that we can continue to reuse that water.
SENATOR FLOREZ:  Okay.  Alright.  Gentlemen, thank you.  Okay, let’s go to public comment.  We have three, Jeff Dolan, Linda Sheehan, and Michael Harris.  You can all come up and give us your comments.  And I will close the hearing.  Thanks for joining us.

MS. SHEEHAN:  Thank you.  Good afternoon, Senator Florez and members of the committee.  My name is Linda Sheehan.  I’m the Executive Director for the California Coast Keeper Alliance.  I represent 12 water keeper groups around the state including along the Central Coast and in the Central Valley.  I wanted to talk briefly about the presence of 0157 in surface water and sediment throughout the affected area, but also statewide.  I’ve heard a couple of themes throughout the hearing today in terms of prevention and moving past voluntary programs.  And I think both of those are important issues when we’re talking about the ubiquitous nature of 0157, especially in the affected area.  Where they have looked for it, they have found it.  And I think that’s an important thing to remember.
First with respect to information, we do have enough information to take action now in terms of prevention.  There’s a lot of low hanging fruit.  As it was said earlier, it’s not rocket science.  Some of the things that we, some of the steps that we can take.  And we do have some enforcement authority that we can use immediately that hasn’t been mentioned here today that I wanted to highlight, as well.  

First with respect to information, I did want to refer you back, I’m sure you’ve seen this, but just again for the record, the report that was prepared by the Regional Water Board on 0157 and other fecal contamination in the affected area, there are a number of important points from that report that’s worth mentioning.  The presence of 0157 in any amount they found is toxic.  And yet, despite that, they’ve known that it’s been a problem for years.  And that begs the question is why nothing has been done to date.  0157 can survive for up to a year in sediments after it’s been released, and so I think that’s important even despite the fact that the irrigation water may be coming from ground water, flooding, etcetera, from surface water onto sediment can have a long term impact that is important to know.

The report did conclude that livestock is a source, but there may be other sources, as well including urban storm water.  0157 has been isolated from the feces of animals other than cows including dogs which are an important storm water component.  So what can this committee do specifically and what are the questions that should be asked in order to move forward to address the more ubiquitous nature of 0157 not only here but probably in the rest of the state?  The State and Federal Clean Water Act provide important tools that are simply not being used in many cases.  For example, the Federal Clean Water Act requires that cities over certain size have phase one cities have already had in place MPDS or permits for their storm water.  For example, the City of Salinas still does not have an adequate storm water permit.  Over a year later potential enforcement actions may or may not be taken, but they have not been taken yet.  Without that permit, the city can’t take very simple measures such as mentioned in this report of preventing folks from putting pet waste down the storm drains, an obvious potential source of 0157.  

The state law, Porter-Cologne, fills in the gaps where the Federal Clean Water Act doesn’t act on irrigated agriculture and grazing in particular.  And in the central coast there is what’s called a waiver of waste discharge requirements for irrigated agriculture.  But, there are no waste discharge requirements, that is, no permits and no waiver for grazing.  Nothing at all.  And that’s a significant gap especially since the report itself found that grazing next to fields is creating an 0157 problem.  And another problem is that the central coast, again, I don’t want to necessarily isolate, them, they’re ahead of the curve on irrigated agriculture.  At least they have some mandatory controls in place.  Only three of the nine regions in the state, Central Coast, L.A., and Central Valley have any agriculture controls at all on irrigated ag, putting aside grazing for a moment.
The other six have nothing.  And Porter-Cologne clearly requires this.  It’s inexplicable that these other regions have no requirements when the law clearly requires that.  So one agency that isn’t here today that I think that should be consulted as we’re moving forward in order to sort of goose along the process a little bit, would be the Department of Fish and Game.  They have Section 5650 authority in the Fish and Game Code to take action against dischargers who are affecting aquatic habitat, fish, wildlife, etcetera.  I’m sure if 0157’s killing people, it has some impact on fish.  They have civil penalty authority, temporary restraining order authority.  They can step in.  There are exemptions in 5650.b but only for entities that actually have waivers or waste discharge requirements or are complying with adequate ones.  In the case of storm water and grazing, in many cases irrigated ag there’s nothing, plenty of places where Fish and Game could step in and start to get past this sort of begging and urging that we’re doing right now. 

So what this committee can do—four things.  One is perhaps use some sort of budget nudging in order to get the state and regional water boards to put in place the programs that they’re not implementing right now.  Two, it gets some funds to Department of Fish and Game wardens in order to take immediate enforcement action where there are clear problems that need to be acted on.  That could be, could be General Fund money, but another option would be to subcontract from the water boards. They have fee money that they raise on discharges and they could use that.  They subcontract with DFG for monitoring, as well.  
Third, with respect to monitoring itself, the Central Coast is in the position of probably having the only report that I’ve seen on 0157, so that kind of puts them in the hot seat, but in a lot of places this may be a problem and they’re not looking.  And the Central Coast only has less than one PY at all in the entire region to do any ambient monitoring.  So the rest of the state needs to step up and do some monitoring, as well.  There’s a significant increase that the Legislature put forward in monitoring funds.  I’d like to see that, make sure that that gets on the ground and some more monitoring done.  And then finally, additional work needs to be done in order to close the gap that allows these weak waivers even when they’re in place for waters that are clearly impaired.  The law lets irrigated agriculture and wherever there’s a waiver, I don’t know if there is one, for grazing to continue rather than have permits when waters are clearly impaired with 0157 and other toxics.

That gap can and should be closed with legislation so that permits are required when waters are impaired.  That way you get the enforcement tools that go with the permits and you get other mandatory requirements that are not being taken with the waivers.  So I would urge you to take those four steps.  And I’d be happy to put my comments in writing.  Thank you.

SENATOR FLOREZ:  Great, thank you.  They’re on the record.  We appreciate that.  
MR. JEFF DOLAN:  Good morning.  My name is Jeff Dolan and I’m a tomato farmer and the former chairman of the California Tomato Commission.  It’s the mandatory marketing program representing all the growers of California tomatoes.
SENATOR FLOREZ:  You’re a tomato grower.

MR. DOLAN:  Yes, sir.

SENATOR FLOREZ:  What are you doing at a spinach hearing?

MR. DOLAN:  We’re going to get to that.

SENATOR FLOREZ:  Okay. 

MR. DOLAN:  In February, 2004, the tomato industry also received the same letter from the USFDA urging us to take additional measures to ensure the safety of our product, because tomatoes have been associated with other food borne illnesses, outbreaks, in the past.  Toward this end, the Tomato Commission took action to implement a self regulation program that would require all tomato growers in the state to comply with the enhanced food safety measures and subject product to mandatory government inspection.  These efforts were designed to prevent the kind of food born illness outbreak witnessed in the spinach industry.  Our industry worked with Assemblywoman Nicole Parra to develop and introduce legislation, AB 649, that would amend CTC law giving us the authority to make these new regulations and provisions mandatory.  

This legislation was subsequently passed by the State Legislature despite strong opposition by a Salinas Valley grower and the Monterey County Farm Bureau.  Most surprisingly, the bill is not supported by the California Department of Food and Agriculture.  As a result of this opposition, the bill was vetoed by the Governor, because it required growers to pay for the third party government inspection that would ensure a safe product that was delivered to the market place.  As a result of the actions taken by industry, the grower who opposed the legislation filed a lawsuit against the CTC.  Also named in the suit is the California Department of Food and Agriculture which provides oversight for the commission’s activities.  Fearing liability, the Department of Food and Agriculture is currently dismantling the California Tomato Commission and our executive director’s been placed on administrative leave and the Department has demanded the Commission cease activities on November 30th.  All this because one grower did not want to pay assessments to ensure that his product was regulated for safety.

So watching the events which have enfolded in the recent spinach outbreak and especially taking place here today I was struck by the irony that the California produce industry already has a mechanism in place to provide mandatory regulations for food safety with the cost borne by the growers and processors.  Much of what the tomato industry was trying to do including the kind of inspections being conducted in the lettuce and leafy greens industry was included in the proposed amendment to our existing law.  Fortunately, the state’s own agriculture agency does not support these kinds of activities being initiated by mandatory commodity programs, because of concerns about liability.  It’s a shame that California marketing order boards and commissions could take action to ensure that no one else dies from eating California produce and not being used to their fullest potential.  In fact, being prevented from protecting the public.

SENATOR FLOREZ:  Thank you.  Let me just ask a couple of questions.  Then given that you sat through this, what ultimately makes you believe that the tomato folks were more successful than maybe the lettuce and spinach folks from what you heard today.

MR. DOLAN:  Well, a couple things.  One is we have an actual commission.  The lettuce industry does not have that.  Trevor Suslow was sitting up here before and Hank Giclas from Western Growers and they’ve gone through and provided the templates for the good agricultural practices.  We went and took those and made them specifically for tomatoes.  We got FDA approval of these just this last spring.  So, you know, our idea was to sit there, take these templates, right, the food safety programs that we’ve worked with people from Davis.  We worked with industry people.  We worked with FDA.  Get everybody to sign off on it and then use the government to regulate it.

SENATOR FLOREZ:  Regulate it.

MR. DOLAN:   But, we’d be writing the regulations, so you asked earlier should we be able to write our own regulations and I say, yeah, we should.  But, you know, we’re going to work with people like Dr. Suslow.  We’re going to work with the FDA, with the scientists that really know what to do and then we’re going to regulate ourselves.  And use your power to help make it all mandatory and help us enforce it.
SENATOR FLOREZ:  Okay.  Great.  Thank you.  Appreciate it.  Thank you.  Okay.  Well the hearing’s now closed.  We’re actually a half hour early.  And I do want to thank everyone for coming.  We’ll have a full transcript of this hearing available very soon, because we want our Ag Committees to be able to use the transcript as the basis to move forward.  Needless to say, I do appreciate everyone coming and we’ll adjourn the hearing.  Thank you.
# # # # #
1
50

